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Mr. JOHNSTON, from the Committee on Energy and Natural
‘Resources, submitted the following

REPORT
together with
MINORITY VIEWS

[To accompany S. 684]

The Committee on Energy and Natural Resources, to which was
referred the bill (S.- 684), to amend the National Historic Preserva-
tion Act and the National Historic Preservation Act Amendments
of 1980 to strengthen the preservation of our historic heritage and
resources, and for other purposes, having considered the same, re-
ports favorably thereon with an amendment and recommends that
the bill as amended do pass.

The amendment is as follows:

Strike:-out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE. _
193;1&8 Act may be cited as the “National Hxstonc Preservatxon Act Amendments of
SEC. 2. FINDINGS.

Section, 1(b) of the National Historic Preservation Act, Public. Law 89-665, as
amended (16 U.8.C. 470(b)), is amended—

(1) by redesignating paragraphs (2), (9), @), (5), (6), and (7) as paragraphs (4),

(5) (6) (7), (8) and gge and B (1) the foll he

rting r paragrap the following new paragrap

“(2) Yustonc properties, including prehistoric and historic sites, buildings, dis-
tricts, structures, and objects, prehistoric- and historic archaeologlcal resources,
gll‘ehlstonc and historic roads and trails, and places that have figured in the tra-
itions and lifeways of our commumtles, of indigenous populations and of the
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Nation as a whole, are vital links to our past and contribute in major ways to
the identify of our Nation and its communities;

“(3) a national preservation program is achieved by extending Federal Gov-
ernment concern to properties of significance to localities, Indian tribes, Native
Hawaiians, States, and the Nation in private and public ownership;”.

SEC. 3. POLICY.

Section 2 of the National Historic Preservation Act (16 U.S.C. 470-1) is amended—

(1) in paragraph (2) by inserting “and in the administration of the national

preservation program in partnership with States, Indian tribes, Native Hawai-

ian organizations, and local governments” after ‘“‘community of nations”; and

(2) in paragraph (6) by inserting’ ', Indian tribes, and Native Hawaiian organi-
zations” after “local governments”.
SEC. 4. REVIEW OF THREATS TO PROPERTIES.

Section 101(a) of the National Historic Preservation Act (16 U.S.C. 470a(a)) is
amended at the end thereof by adding the following new paragraph:

“(8) The Secretary shall, at least once every 4 years, in consultation with the
Council, make a review in general of threats to properties included in or eligibhle
for inclusion on the National Register, in order to—

“(A) determine what kids of Eroperties may be in particular danger;
‘(B) ascertain the causes of the threats; and
“(C) develop and submit to the President and Congress recommendations
for demedial action where appropriate.”.
SEC. 5. STATE HISTORIC PRESERVATION PROGRAMS.
Section 101(b) of the National Historic Preservation Act (16 U.S.C. 470a(b)) is
amended—

(1) by amending paragraph (2) to read as follows:

“(2) Periodically, but not less than every 4 years after the approval of any
State program under this subsection, the Secretary, in consultation with the
Council and the State Historic Preservation Officer, shall evaluate the program
to determine whether it is consistent with the requirements of this Act. If at
any time the Secretary determines that a State program is not consistent with
the requirements of this Act, the Secretary shall disapprove the program and
suspend, in whole or in part, assistance to the State under subsection (bX1),
unless there are adequate assurances that the program will be made consistent
with the requirements of this Act within a reasonable period of time. At the
discretion of the Secretary, a State system of fiscal audit and management may
be substituted for comparable Federal systems so long as the State system es-
tablishes and maintains substantially similar accountability standards. The Sec-
retary may also conduct periodic fiscal audits of State programs approved under

this section.”;
(2) in paragraph (8)— ' .
(A) in subparagraph (G), by striking “relating to the Federal and State
Historic Preservation Programs; and’ and inserting “in historic preserva-
tion;”;

(B) in subparagraph (H), by striking the period at the end thereof and in-
serting a semicolon; and -

(C) by adding at the end thereof the following new subparagraphs—

“(I) consult with appropriate Federal agencies in accordance with this Act

)
‘(i) Federal undertaking that may affect historic properties; and
‘“(ii) the content and sufficiency of any plan develo, to protect or to
reduce or mitigate harm to such properties;

“J) advise, assist, and evaluate proposals for rehabilitation projects that
may )qualci‘fy for Federal assistance (including grants, loans, and tax incen-
tives); an

“(K) carry out such additional responsibilities as the Secretary, in consul-
tation with the State Historic Preservation Officer determines to be appro-
priate, consistent with the purYosee of this Act.”;

(8) in paragraph (5) by striking ‘1980” and inserting ““1992”; and

(4) by adding at the end thereof the following new paragraphs:

“(6XA) Subject to subparagraph (B), the Secretary or the Council may enter
into contracts or cooperative agreements with a State Historic Preservation Of-
ficer to allow such Officer to carry out their duties within the State in the fol-
lowing areas—

“(i) to identify and preserve historic properties;
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“(ii) to determine the eligibility of prope'rtie_s for listing on the National

T;

“(iii) to expand the National Register; '

“(iv) to maintain historical and archaeological data bases;

“(v) to certify eligibility for Federal preservation incentives;

“(vi) to.comment on, approve, and enforce actions of Federal, State, or
‘local _governments, private individudls, and corporations pursuant to this
‘Act, the Internal Revenue Code of 1986, and other Federal law; and

““(vii) to exercise such other authority as the Secretary or the Council de-
termines to be appropriate. ‘

“(B) The Secre or the Council m?{ enter into a contract or cooperative
agreement under sul agraph (a) only if—

‘;g) the State Historic Preservation Officer has requested the additional
authority; : Ce -

“(ii) the Secretary has approved the State historic preservation program
pursuant to section 101(b) (1) and (2);

“iii) the State Historic Preservation Officer agrees to carry out the addi-
tional authority in a timely and efficient manner acceptable to the Secre-
tary or the Council, as the case mt:i' be; :

“iv) the Secretary or the Counci to provide for a timely review of
decisions when requested; and

“(v) the Secretary or the Council and the State Historic Preservation Offi-
cer agree on the terms of additional financial assistance to the State, if
there is to be any, for the costs of carrying out such authority.”.

. 6. CERTIFICATION OF LOCAL GOVERNMENTS.
ection 101(c) of the National Historic Preservation Act (16 U.S.C. 470a(c)) is
ended by adding at the end thereof the following new paragraph: .

“(4) For the purposes of this section the term— :

“(A) ‘designation’ means the identification and r?istration of properties
for protection that meet criteria established by the State or the locality for
significant historic and prehistoric resources within the jurisdiction of a
local government; and

“(B) ‘protection’ means a local review process under State or local law for
proposed demolition of, changes to, or other action that may affect historic
properties designated pursuant to subsection (c).”.

. 7. TRIBAL HISTORIC PRESERVATION PROGRAMS. :
1) REvisioN oF ExisTING Law.—Section 101 of the National Historic Preservation
(16 U.S.C. 470a) is amended—
(1) by redeeignating subsections (d), (e), (), (g) and (h) as subsections (e), (f), ®),
(h), and (i); ant .
(2) by inserting after subsection (c) the following new subsection:
(dX1XA) The Secretary shall establish a program to assist Indian tribes and
tive Hawaiian organizations in preserving their unique cultural resources. The
gram shall have as its Jnu:gose the preservation, retention, and enhancement of
historic properties and cultural traditions of Indian tribes and Native Hawai-

8. The Secretary shall foster communication and cooperation between Indian
res and Nativ waiian organizations and State Historic Preservation Officers

the administration of the national historic preservation program to ensure that
types of historic properties and all public interests in such properties are given
: consideration, and to encourage coordination among Indian tribes, Native Ha-
iian organizations, State Historic Preservation Officers, and Federal agencies in
toric preservation planning and in the identification, evaluation, protection, and
arpretation of historic properties. .

The program under subparagraph (A) shall be developed in such a manner as
msure that tribal and Native Hawaiian values are taken into account. The Secre-
y may waive or modify requirements of this section to conform to the cultural
ting of tribal or Native Hawaiian heritage preservation goals and objectives. The
»al and Native Hawaiian programs implemented by specific tribes and Native
waiian organizations may vary in scope, as determined by each tribes chief gov-
ing authority and Native Hawaiian organizations,authorized officials.

(C) The Secretary shall consult with Indian tribes, Native Hawaiian organiza-
18, other Federal agencies, State Historic Preservation Officers, and other inter-
Bdbepai‘tiiagsgnd initiate the program under subparagraph (A) by not later than
wober 1, X .
(2) A tribe or a Native Hawaiian organization may assume all or any part of the
ictions of a State Historic Preservation Officer under subparagraph (bX3), togeth-
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er with the concomitant responsibilities under subsections (bX2) and (3), with respect
to tribal land, as such responsibilities may be modified for tribal programs through
regulations issued by the tary if— = - A . : '

“(A) the tribe’s chief governing authority or organization’s chief executive of-
ficial so requests; .

‘“(B) the tribe or organization designates a tribal preservation official to ad-
minister the tribal historic preservation program, through appointment by the
tribe’s chief governing authority or the organization’s chief executive official or
as a tribal ordinance may otherwise provide; : . .

“(C) the tribal preservation official provides the Secretary with a plan describ-
ing h:;v the functions the tribal preservation official proposes to assume will be
carried out; .

“(D) the Secretary determines, after consultation with the tribe or organiza-
tion, the appropriate State Historic Preservation Officer, the Council (if the

tribe or organization proposes to assume the functions of the State Historic
Preservation Officer with respect to review of undertakings under section 106),
and other tribes or organizations, if any, whoee tribal or aboriginal lands may
be affected by conduct of the tribal preservation program—

“(i) that the tribal preservation program is sufficient to carry out the
functions specified in the plan provided under subparagraph (C); and

“(ii) that the plan defines any remaining responsibilities of the State His-
toric Preservation Officer; and

“(E) based on satisfaction of the conditions stated in subparagraphs (A), (B),
(C), and (D), the Secretary approves the plan.

“(8) In consultation with interested Indian tribes, Native Hawaiian organizations,
and other Native American organizations and the National Conference of State His-
toric Preservation Officers, the Secretary shall establish and implement procedures
for carryux; out section 103(a) with respect to tribal programs that assume responsi-
bilities under paragraph (2). :

“(4) At the request of a tribe or Native Hawaiian organization whose preservation
program has been approved to assume responsibilities pursuant to paragraph (3),
the Secretary shall enter into contracts or cooperative ments with such tribe
21'_ 0 ?:;?tgn, all or any part of the authorities described in subsection (bX6) on

ril y if—

“(A) the Secretary and the tribe or organization agree on additional financial
asstiﬁtanee. if any, to the tribe or organization for the coets of carrying out such
authorities; ’

“(B) the Secretary ensures that the tribal-historic preservation program is
sufficient to carry out the contract or cooperative agreement and this Act; and

{C) the contract or cooperative agreement specifies any continuing responsi-
bilities of the Secretary or of the appropriate State Historic Preservation Offi-
cers and provides for appropriate participation by--

*(i) the tribes or organizations traditional cultural authorities;

“(ii) representatives of other tribes or organizations whose traditional
lands are under the jurisdiction of the tribe or organization to which the
Secre 8 preservation responsibilities are delegated; and

“(iii) the interested public.

“(5) The Council may enter into an agreement with an Indian tribe or a Native
Hawaiian organization to permit undertakings on tribal land to be reviewed under
tribal historic preservation regulations in plgce of review under tions promul-
gated by the Council to govern compliance with section 106, if the Council, after
consultation with the tribe or organization and appropriate State Historic Preserva-
tion Officers, determines that the tribal historic preservation regulations will afford
E&wﬁc properties consideration equivalent to those afforded by the Council’s regu-

ons.

“(6) At the request of an Indian tribe or a Native Hawaiian organization whose
preservation program has been approved to assume responsibilities pursuant to
paragraph (2), and with the concurrence of the Council (after consultation with the
affected State Historic Preservation Officer), the Bureau of Indian Affairs, the
Indian Health Service, and other Federal agencies may enter into contracts or coop-
erative agreements to carry out such part of their preservation functions and re-
sponsibilities as the tribe or organization may request on tribal land to the tribal

reservation official, or, when a tribe or organization so requests, to the appropriate

tate Historic Preservation Officer, incl\:}ing any such agency’s responsibility to
consult 1vgn;;l:h the Council and the State Historic rvation Officer pursuant to
section 106,
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‘(TXA) Properties of traditional religious and cultural importance to an Indian
tribe or Native Hawaiian organization may be determined to be eligible for inclu-
slon on the National Register.

“B) In carrying out its responsibilities under section 106, a Federal agency shall
consult with any Indian tribe or Native Hawaiian organization that attaches reli-
gious and cultural significance to properties described in subparagraph (A).”.

(b) CONFORMING AMENDMENT.—Section 110(c) of the National Historic Preserva-
tion Act (16 U.S.C. 470h-2(c)) is amended by striking “101(g)” and inserting “101(h)”.

SEC. 8. MATCHING GRANTS.

Section 101(e) of the National Historic Preservation Act, as redesignated by sec-
tion 7(aX1) of this Act, is amended-—

(1) by amendmg paragraph (1) to read as follows:

“(1XA) The Secretary shall administer a Krog'ram of matchmg grants to the
States for the purposes of carrying out this Act and any other Act affecting his-
toric resources.

“(B) The Secretary shall consult with the Council regarding the provision of
grants related to the carrying out of authorities under subsection (bX6).”; and

(2) by adding at the end thereof the followmg new paragraphs—

“(4) The Secre% administer a program of direct grants to Indian
tribes and Nativi waiian organizations for the purpose of carrying out this
Act as it pertains to Indian tribes and Native Hawaiian organizations. Match-
ing fund requirements may be waived or Federal funds available to a tribe or
Native Hawaiian organization may be used as matching funds for the purposes
gif the tribes or organizations conducting its responsibilities pursuant to this sec-

on.

“(5XA) As part of the program of matching grant assistance to States, the Sec-
retary shall administer a program of direct grants to the Federated States of
Micronesia, the Republic of the Marshall Islands, and the Republic of Palau (re-
ferred to as the Micronesian States) in furtherance of the Compact of Free As-
soiciation between the United States and the Federated States of Micronesia
and the Marshall Islands, approved lgothe Compact of Free Association Act of
1985 (48 U.S.C. 1681 note), and the Compact of Free Association between the
United States and Palau, approved by the Joint Resolution entitled ‘Joint Reso-
lution to approve the Compact of Free Association’ between the United States
and the Government of Palau, and for other purposes’ (48 U.S.C. 1681 note). It
shall be the goal of the program to ensure at the termination of the Compacts
that each Micronesian State has established historic and cultural needs of those
emerging nations, thus guaranteeing the continuation of the programs. The Sec-

retary may waive or modify the requirements of this section to conform to the
cultural setting of those nations in order to achieve that goal.

“(B) The amounts to be made available to the Micronesian States shall be de-
termined by the Secretary on the basis of needs as determined by the Secretary.
Matching funds shall not be required.”.

SEC. 9. EDUCATION AND TRAINING.

Section 101 of the National Historic Preservation Act (16 U.S.C. 470a), as amend-
ed by section 6, is amended by adding at the end thereof the following new subsec-

())(1) The Secretary shall, in consultation with other appropriate Federal, tribal,
Native Hawaiian, and non-Federal organizations, develop and implement a compre-
hensxvgrﬁreservatxon education and training program.
l“éZ) e education and training program described in paragraph (1) shall in-
clude— ’ .

*“(A) new standards and increased preservation training opportunities for Fed-
eral workers involved in preservation-related functions;

“(B) increased preservation training opportunities for other Federal, State,
tribal, and local government workers, students, and individuals with an avoca-
tional interest in ?reservatxon,

“(C) inclusion of provisions in federally-sponsored survey and excavation work
to afford an o] portumty for the participation of avocational archaeologists;

“MD) s assistance to historically black colleges and universities and to
tribal colleges and coll with a high enrollment of Native Americans or
Native Hawaiians to lish preservation degree programs;

‘(E) dissemination of information o: tet!n'eservatlon technologies;

“(F) implementation of a coordinated national informational and media pro-
gram (such as public service announcements) on preservation topics;
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“G) distribution of model preservation curricula for elementary and high
schools and adult education programs;

‘“(H) preservation internship grograms for United States and foreign students;

“(I) provision of training and skill development in trades, crafts, and disci-
plines related to historic preservation in existing Federal training and develop-
ment programs; and

*(J) support for research, analysis, curation, interpretation, and display relat-
ed to preservation.”.

SEC. 10, REQUIREMENTS FOR AWARDING OF GRANTS. .
edSect.ion 102 of the National Historic Preservation Act (16 U.S.C. 470b) is amend-

(1) by amending subsection (aX3) to read as follows:

“(8) for more than 60 percent of the aggregate costs of carrying out projects
and programs specified in section 101(bX3) in any one fiscal year, except that
the retary may provide additional financial assistance for costs incurred by
a State Historic greservation Office in carrying out activities pursuant to sec-
tion 101(bX6).”;

“(2) in subsection (b) by striking “, in which case a grant to the National
Trust may include funds for the maintenance, repair, and administration of the
property 1n a manner satisfactory to the Secretary”’; and

“(8) by adding at the end thereof the following new subsection:

‘“(d) The Secretary shall make funding available to individual States and the Na-
tional Trust for Historic Preservation as soon as practicable after execution of a
grant agreement. For urgoses of administration, grants to individual States and
the National Trust each shall be considered to be one grant and shall be adminis-
tered by the National Park Service as such.”.

8EC. 11. APPORTIONMENT OF GRANT FUNDS. :
edSection 103 of the National Historic Preservation Act (16 U.S.C. 470c) is amend-

(1) in subsection (a) by striking “for comprehensive statewide historic sur-
ve)és and plans under this Act”, and inserting “for the purposes of this Act”;

an

“(2) in subsection (b) by striking “The amounts appropriated and made avail-
able for grants to the States for projects and programs under this Act for each
fiscal year shall be apfortioned among the States by the Secretary in accord-
ance with needs as disclosed in approved statewide historic preservation plans.”.

SEC. 12. FEDERAL AGENCY HISTORIC PRESERVATION PROGRAMS.
edSection 110 of the National Historic Preservation Act (16 U.S.C. 470h-2) is amend-

(1) in subsection (aX1) by striking “101(f)” and inserting “101(g)";

(2) bi:aamending subsection (a)2) to read as follows:

“(2) Each Federal agency shall establish (unless exempted pursuant to section
214), in consultation with the Council and the Secretary and in cooperation
with affected State Historic Preservation Officers, tribal preservation programs,
and certified local governments, a byreservation program for the identification,
evaluation, and nomination to the National ister of Historic Places, and pro-
tection of historic properties. Each agency s implement such a program that

ures— . .
“(A) that historic properties under the jurisdiction or control of the
agency are identified, evaluated, and nominated to the National Register;
‘(B) that such properties under the jurisdiction or control of the agency
as are listed in or may be eligible for the National Register—
‘(i) are managed and maintained in a way that reasonabl& preserves
th%ir historic, archaeological, architectural, cultural, and other values;

an .
‘“(ii) are not inadvertently damaged, disposed of or allowed to deterio-

rate; .

“(C) that the preservation, management, and maintenance of such proper-
ties not under the jurisdiction or control of the agency, but subject to possi-
ble effect are given full consideration in.planning; . . .

(D) that the ‘agency's presérvation-related activities are carried out in co-
operation with historic preservation planning activities of other Federal,

tate, and local agencies, Indian tribes, Native Hawaiian organizations, and
the private sector; and -

) that the agency’s pmcedures for compliance fwitli'gigaqﬁon 106—
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“@) ar2e consistent with regulations issued by the Council pursuant to
section 211;

‘(i) provide for identification and evaluation of historic properties
for listing in the National Register and the development -and imple-
mentation of agreements, in consultation with State g—hsm ric Preserva-
tion Officers, local governments, Indian tribes, Native Hawaiian organi-
zations, and the interested public, regarding the means by which ad-
verse effects on such properties will be resolved; and

“(iii) provide for the disposition of Native American cultural items
from Federal or tribal land in a manner consistent with section 3(c) of
the Native American Grave Protection and Repatriation Act (25 U.S.C.
38002(c)).”; and

(3) by adding at the end thereof the following new subsections:

“(k) Each Federal agency shall ensure that the agency will not grant a loan, loan
guarantee, permit, license, or other assistance to an applicant who, with intent to
avoid the requirements of section 106, has intentionally significantly adversely af-
fected a historic property to which the grant would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the agency, after
consultation with the Council, determines that circumstances justify granting such
assistance despite the adverse effect created or permitted by the applicant.

“(1) With respect to any undertaking subject to section 106 which adversely affects
any property included in or eligible for inclusion in the National Register and for
which the Federal agency has not entered into an agreement with the Council and
the appropriate State Historic Preservation Officer, the head of the Federal agency
shall approve the undertaking only if the head of the agency has determined that
implementing the recommendations contained in the comments of the Council pur-
suant to section 106 is not feasible and prudent. Where a section 106 memorandum
of ﬁreement has been executed with respect to.an undertaking, such memorandum
shall govern the undertaking and all its parts.

“(m) When the Council finds, after consultation with the Secretary, State Historic
Preservation Officers, affected Indian tribes, Native Hawaiian organizations, local
governments, and the interested public, that a Federal agency’s procedures for com-
pliance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.)
provide adequately for consideration of properties of cultural and historical signifi-
cance, including—

“(1) the identification of effects on such properties; and
“(2) the development and implementation of agreements with affected parties
and others regarding the means by which adverse effects will be resolved,
the agency may comply with those procedures in place of regulations promulgated
by the Council in order to meet the reairementa of sections 106, 11XaX2), 110(b),
and 111 of this Act, as applicable. The Council shall review the procedures of such
an agency from time to time to ensure that they continue to provide adequately for

»

consideration of properties of cultural and historical significance.”.
SEC. 13. LEASE OR EXCHANGE OF FEDERAL HISTORIC PROPERTIES.

Section 111 of the National Historic Preservation Act (16 U.S.C. 470h-3) is amend-
ed in subsection (a) by striking “may, after consultation with the Advisory Council
on Historic Preservation, lease” and inserting “after consultation with the Council,
shall establish and implement adaptive use alternatives for historic properties that
are not needed for current or projected agency purposes, and may lease”.

SEC. 14. DISPOSITION OF ARCHAEOLOGICAL MATERIALS,

Title I of the National Historic Preservation Act (16 U.S.C. 470 et seq.) is amended
by adding at the end thereof the following new section:

“Sec. 112. (a) Each Federal agency that is responsible for the protection of archae-
ological resources or that conducts, causes to be conducted, or permits archaeologi-
cal surveys or excavations pursuant to this Act or any other law shall ensure that—

“(1XA) contractors supervising archaeological surveys and excavations meet
professional standards under regulations developed by the Secretary in consul-
tation with the Council and other affected agencies, taking into account, and,
when appropriate, utilizing the pertinent standards and certification systems of,
international, national, State, and local archaeological organizations;

“(B) agency personnel supervising archaeological surveys and excavations
meet qualification standards established by the Office of Personnel Manage-
ment, In consultation with the Secretary, in accordance with standards for ar-
chaeologists under the Archaeological Resources Protection Act of 1979 (16
U.S.C. 470aa et seq.); .
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“(2) aYrogmms for the protection of archaeological resources and for archae-
ological surveys and excavations are designed, when appropriate, to involve and
inform the interested public, including volunteers, professional societies, avoca-
tional groups, educational institutions, Indian tribes, and Native Hawaiian or-
ganizations; .
*“(3) archaeological surveys and excavations are designed, to the extent feasi-
ble, to address research topics of demonstrable significance to the sciences and
humanities; and
“(4) records and other data produced by archaeological surveys and excava-
tions are maintained in perpetuity in appropriate data bases and disseminated
to potential users. R

‘““(b) In order to gromote the preservation of archaeological resources on private
land that are eligible for listing in the National Register, the Secretary shall, in
consultation with the Council, promulgate %xidelines to ensure that Federal, State,
and tribal historic preservation programs subject to this Act include plans to—

“(lgarrovide information to the owners of private lands containing archae-

ological resources that have a demonstrated or likely research significance, with

information about the need for protection of those resources, and the available
means of protection; .

“(2) encourage owners to preserve archaeological resources in place and offer
the owners of those resources information on the tax and grant assistance avail-
able for the donation of the resources or of a preservation easement of the re-
sources;

“(8) encourage the protection of Native American cultural items (within the
meaning of section 2 (3) and (9) of the Native American Grave Protection and
Repatriation Act (26 U.S.C. 3001 (3) and (9)) and of properties of religious or cul-
tural importance to Indian tribes, Native Hawalian organizations, or other
Native American groups; and

“(4) encourage owners who are undertaking excavations to—

“(A) conduct excavations and analyses that meet the standards for feder-
allly-sgmnsored excavations established pursuant to this Act; C

(B) register artifacts found within the archaeological resource with an

antiguities registration program;

“(C) donate or lend artifacts of great significance in current or likely re-
search to an appropriate research mstitution;

(D) allow access to artifacts for research purposes; and .

‘“(E) prior to excavating or disposing of a Native American cultural item
in which an Indian tribe or Native Hawaiian organization maé have an in-
terest under section 3(aX2) (B) or (C) of the Native American Grave Protec-
tion and Repatriation Act (25 U.S.C. 3002(aX2) (B) and (C)), give notice to
and consult with such Indian tribe or Native Hawaiian organization.”.

SEC. 18. INTERSTATE AND INTERNATIONAL TRAFFIC IN ANTIQUITIES.

Title I of the National Historic Preservation Act (16 U.S.C. 470 et seq.), as amend-
ed l)g section 13, is amended by adding at the end thereof the following new section:

“Sec. 118. (a) In order to facilitate the control of illegal interstate and internation-
al traffic in antiquities, the Council, in consultation and cooperation with the Secre-
tary, shall study and report the suitability and feasibility of alternatives for control-
ling illegal interstate and international traffic in antiquities.

“(b) In conducting the study described in subsection (a) the Council shall consult
with other Federal agencies txxat conduct, cause to be conducted, or permit archae-
ological surveys or excavations and with State Historic Preservation Officers, ar-
chaeological organizations, Indian tribes, Native Hawaiian organizations, and other
Native American organizations, international organizations and other interested

persons.

“(c) Not later than 18 months after the date of enactment of this section, the
Council shall submit to Co a report detailing its findings and recommenda-
tions from the study described in subsection (a).

“(d) There are authorized to be appropriated not more than $6500,000 for the study
described in subsection (a), such sums to remain available until expended.”.

SEC. 16. MEMBERSHIP OF ADVISORY COUNCIL ON HISTORIC PRESERVATION.

Sec:.ln:(rll 201(a) of the National Historic Preservation Act (16 U.S.C. 470i(a)) is
amended—

(1) by striking “and” at the end of paragraph (9);
(2) by striking the period at the end :fg:mragraph (10) and inserting “, and”;

an
(3) by adding at the end thereof the following new paragraph:
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“(11) one member of an Indian tribe or Native Hawaiian organization ap-
pointed by the President.”.

SEC. 17. REGULATIONS OF THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,

Section 211 of the National Historic Preservation Act (16 U.S.C. 470s) is amended
by striking the period at the end of the first sentence and inserting “in its entirety”.

SEC. 18. DEFINITIONS.

(a) AMENDMENT AND ADDITION OF DEFINITIONS.—Section 301 of the National His-
toric Preservation Act (16 U.S.C. 470w) is amended—

(1) in paragraph (1) by striking “Code,” and all that follows through the end
of the paragraph, and inserting in lieu thereof “Code’’;

(2) in paragraph (2) by striking “the Trust Territories of the Pacific Islands”
and msertmg “the Republic of the Marshall Islands, the Federated States of Mi-
cronesia, and the Republic of Palau”;

(8) by amending paragraph (4) to read as follows:

“(4) ‘Indian tribe’ or ‘tribe’ means an Indian tribe, band, nation, or other or-
ganized group or community, including a Native village, Regional Corporation
or Village Corporation, as those terms are defined in section 3 of the Alaska
Native Claims Settlement Act “3 U.S.C. 1602), which is recognized as eligible
for the special programs and semcee provided by the United States to Indians
because of their status as Indians.”;

(4) in paragraph (5) by stnkmg ‘Register” and all that follows through the
end of the paragraph and inserting “Register, mcludmg artifacts, records, and
material remains related to such a property or resource. ’;

(5) by amending paragraph (7) to read as follows:

“(7) "undertaking’ means a pmject, activity, or program funded in whole or in
part under the direct or indirect jurisdiction of a Federal agency, including—

“(A) those carried out by or on behalf of the agency;

“(B) those carried out with Federal financial assistance;

“(C) those requiring a Federal permit, license, or approval; and

‘D) those subject to State or local regulation administered pursuant to a
delegation or approval by a Federal agency.”;

(6) in paragraph (8) by—

(A) striking “maintenance and reconstruction,” and inserting ‘“mainte-
nance, study, interpretation, reconstructmn, and educat.lon and training re-
garding the foregoing activities,”;

(7) in paragraph (9) by striking “urban area” and inserting “area”;

(8) in paragraph (10) b‘y striking “urban area of one or more nelghborhooda

and” and inserting “area’”;

(9) in paragraph (13XA) by striking "archaeology” and msertmg ‘‘prehistoric
and historic archaeology, folklore and cultural anthropology,”; and

10 by adding at the end thereof the following new paragraphs:

“(14) ‘tribal land’ means—

“(A) all lands within the exterior boundaries of any Indian reservation;

‘B) all dependent Indian communities; and

“(C) any lands administered for the benefit of Native Hawaiians pursuant
to the Hawaiian Homes Commission Act, 1920 (42 Stat. 108), and section 4
of the Act entitled “An Act to provide for the admission of the State of
Hawaii into the Union”, approved March 17, 1959 (Public Law 86-3; 73

Stat. 5).

“(16) ‘Traditional cultural authority’ means an individual in a Native Ameri-
can group, Native Hawaiian, or other social or ethnic group who is recognized
by members of the group as an expert on the group’s traditional history and
cultural practices.

“(16) ‘Certified local government’ means a local government whose local his-
toric preservation program has been certified pursuant to section 101(c).

“Q17) ‘Cultural resources’ means the tangible and intangible elements of tradi-
tional culture, including—

- “(A) historic resources;

“(B) American folklife, as that term is defined in section 3(1) of the Amer-
ican Folklife Preservation Act (20 U.S.C. 2102(1)); and

“(C) Native American cultural values protected by the American Indian
Religious Freedom Act (42 U.S.C. 1996).

“(18) ‘Coum:ll’ means the Advisory Council on Historic Preservation estab-
lished by section 201.
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“(19) ‘Native Hawaiian’ means any individual who is a descendant of the ab-
original people who, prior to 1778, occupied and exercised sovereignty in the
area that now constitutes the State "of Hawaii.

*(20) ‘Native Hawaiian organization’ means an{‘orgamzatnon which—

*“(A) serves and represents the interests of Native Hawaiians;

“(B) has as a primary and stated purpose the provision of services to
Native Hawaiians; and

‘C) has ex rtxse in Native Hawaiian Affairs, and includes the Office of
Hawaiian Affairs of the State of Hawaii and Hui Malama I Na Kapuna
Hawai'i Nel. an organization incorporated under the laws of the State of

Hawaii.”.
(b) TRCHNICAL AMENDMENT.—Section 201(a) of the National Historic Preservation
é\ﬂct; (16 U.S.C. 470i(a)) is amended by striking “(hereafter referred to as the ‘Coun-

SEC. 19. COOPERATIVE AGREEMENTS FOR THE PERFORMANCE OF FUNCTIONS OF A FEDERAL

AGENCY.
Section 802 of the National Historic Pteservaﬁon Act (16 U.S.C. 470w-1) is amend-
ed by inserting after “Act,” the follo “and, in consultation with the Council,

enter into an agreement with the Counci , " a State Historic Preservation Officer, or
a tribal preservation official to carry out the functions of the Federal agency within
a State or within tribal land, and may make funds available to the Council, State
Historic Preservation Officer, or tribal preservation official for that purpose,”.

SEC. 20. ACCESS TO INFORMATION.

Section 804 of the National Historic Preservation Act (16 U.S.C. 4702-3) is amend-
ed to read as follows:

“(a) The head of a Federal agency or other public official receiving grant assist-
ance pursuant to this Act, after consultation with the Secretary, shall withhold
from disclosure to the public, information about the location, character, or owner-
ship of a historic resource if the Secretary and the agency determine that disclosure

"(1) cause a significant invasion of privacy;
“(2) risk harm to the historic resource; or
“(8) impede the use of a traditional religious site b[\; practitioners.

“(b) When the head of a Federal agency or other public official has determined
that mformatxon should be withheld from the public pursuant to subsection (a), the
Secretary, in consultation with such Federal agency head or official, shall determine
who maﬂhave access to the information for the purpose of carrying out this Act.

“©) en the information in question has been developed in the course of an
agency’s compliance with section 106 or 110(f), the Secretarg shall consult with the
Council in reaching determinations under subsections (a) and (b).”.

SEC. 31. NATIONAL CENTER FOR PRESERVATION TECHNOLOGY.

(a) The National Historic Preservation Act, as amended, is further amended by
adding at the end thereof the following new title— -

“TITLE IV—-NATIONAL CENTERS FOR PRESERVATION TECHNOLOGY.

“Sec. 401, The Congress finds and declares that the complexity of technical prob-
lems encountered in preserving historic properties and the lack of adequate dissemi-
nation of technical information to preserve such properties require a national initia-
tive to coordinate and promote research, disseminate information, and .provide
training about preservation technologies.

“Sec. 402. For the purposes of this title, the term-—

“(1) ‘Board’ means the National Preservation Technology Board established
pursuant to section 404;
“(2) ‘Center’ means the National Center for Preservation Technology estab-
Pursuant to section 408; and
“(3) Secretary’ means the Secret.ary of the Interior.

“Sec. 403. (a) There is hereby established within the Department of the Interior a
National Center for Preservation Technology. The Center shall be located at North-
western State University of Louisiana in Natchitoches, Louisiana.

“(b) The purposes of the Center shall be to— -

‘(1) develop and disseminate preservation and conservation technologies for
the identification, evaluation, conservation, and interpretation of prehistoric
and historic resources;
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“(2) develop and facilitate training for Federal, State, and local resource pres-
ervation professionals, cultural resource managers, maintenance personnel, and
others working in the preservation field; .

“(3) take steps to apply preservation technology benefits from ongoing re-
search by other agencies and institutions;

“(4) coordinate and promote the transfer of preservation technology among
Federal agencies, State and local governments, universities, international orga-
nizations, and the private sector; ’

“(5) serve as a liaison with related international organizations including, but
not limited to the International Council on Monuments and Sites, the Interna-
tional Center for the Study of Preservation and Restoration of Cultural Proper-
ty, and the International Council on Museums; and

“(6) conduct such other activities as may be necessary to fulfill the purposes
of this title.

“(c) Such purposes shall be carried out through research, professional training,
technical assistance, and programs for public awareness, and through regional cen-
ters, laboratories, and service facilities designated or established under section 405.

“(d) The Center shall be headed by an Executive Director appointed by the Secre-
tary in congultation with the Board.

“(e) The Secretary shall provide the Center with such personnel], equipment, and
facilities as may be needed by the Center to carry out its activities.

“Sgc. 404. (a) There is hereby established a Preservation Technology Board.

“(b) The Board shall—

“(1) provide leadership, policy advice, coordination, and professional oversight
to the Center;

*(2) advise on priorities and the allocation of funds among the activities of the
Center; and

“(3) submit an annual report to the President and the Congress.

“(c) The Board shall be comprised of—

(1) at least 6 members appointed by the Secretary who shall represent appro-
priate Federal, State, and local agencies, and other public, private, and interna-
tional organizations; and

“(2) at least 5 members appointed by the Secretary on the basis of outstand-
ing professional qualifications or experience in the disciplines included in the
scope of the work of the Center.

“Skc. 405. (a) The Secretary, in consultation with the B&a.rd, shall select regional
preservation technology centers from among applicants with a demonstrated institu-
tional commitment to the purposes of the Center.

*“(b) Such centers, covering regional areas of the United States (as specified by the
Secretary, in consultation with the Board), shall develop, coordinate, and implement
preservation technology programs consistent with the purposes of the Center.

“{c) Eligible applicants may include Federal and non-Federal laboratories, muse-
ums, universities, non-profit or for-profit corporations, offices and Cooperative Park
Study Units of the National Park Service, State Historic Preservation Offices, and
tribal preservation offices.

“(d) The Secretary, in consultation with the Board, may establish or designate an-
alytical or technical research laboratories and service facilities to further the pur-
poses of the Center.

“Sec. 406. The Center may accept—

“(a) grants and donations from private individuals, groups, organizations, corpora-
tions, foundations, and other entities; and

“(b) transfers of funds from other Federal agencies. )

“Sec. 407. Subject to appropriations, the Center may enter into contracts and co-
operative agreements with Federal, State, local, and tribal governments, Native Ha-
waiian organizations, educational institutions, and other public and private entities
to carry out the Center’s responsibilities under this Act.”.

“(b) Nothing in this section shall affect existing related programs and activities
currently undertaken by the National Park Service at Williamsport, Pennsylvania
or Monocacy National Battlefield, Maryland.

“(c) There are authorized to be appropriated for the establishment, operation, and
maintenance of the Center and any regional preservation technology center, such
sums as may be necessary.”.
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PURPOSE OF THE MEASURE

The purpose of S. 684, as ordered reported, is to amend the Na-
tional Historic Preservation Act to facilitate the preservation of
historic resources.

BACKGROUND AND NEED

Since its inception in 1916, the National Park Service has been
responsible for protecting historic resources on federal lands set
aside as units of the National Park System. The Park Service'’s
original preservation authority arises from the Organic Act of
1916, which provides that the Park Service is to “conserve the sce-
nery and the natural and historic objects” located within units of
the National Park System.

The 1916 Organic Act and the Historic Sites Act of 1935 provide
the National Park Service with its authority and direction to ad-
minister historic resources located within units of the National
Park System. To help protect those historic resources located on
Federal and non-Federal land not within units of the National
Park System, Congress enacted the National Historic Preservation
Act in 1966. The Act, along with amendments passed in four subse-
quent Congresses, establishes a comprehensive program adminis-
tered through the National Park Service, for the protection of na-
tional, State and local historic resources.

Major provisions of the 1966 Act include the establishment of the
National Register of Historic Places (which now includes some
55,000 items), the official list of national cultural and historic re-
sources worthy of preservation; the appointment of a State Historic
Preservation Officer (SHPO) by each Governor to administer the
historic preservation program within each State; establishment of
the Historic Preservation Fund, to provide a funding source for
both State and local grants, and for tﬁe National Trust for Historic
Preservation; and the establishment of the Advisory Council on
Historic Preservation, to advise the President and Congress on
matters relating to historic preservation and to make recommenda-
tions to help coordinate activities of Federal, State and local agen-
cies and private institutions and individuals relating to historic
preservation. )

One of the most important provisions of the National Historic
Preservation Act—the responsibilities of Federal agencies for the
protection of historic resources—is set forth in sections 106 and
110. Specifically, section 106 provides that prior to the approval of
the expenditure of any Federal funds and prior to the issuance of
any license, each agsancy shall take into account the effect of an un-
dertaking on any district, site, building, structure, or object that is
included on, or eligible for inclusion on the National Register. The
agency is also required to afford the Advisory Council on Historic
dPreseryation the opportunity to comment with regard to such un-

erta len g. . . . LT -
Section 110 further elaborates on the responsibilities of Federal
agencies in the management and protection of historic sites, build-
ings and objects. It requires that the heads of all Federal agencies
assume responsibility for the preservation of historic properties
which are owned or controlled by such agency.
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S. 684, as ordered reported, would amend the National Historic
Preservation Act to clarify, strengthen, and streamline several pro-
visions of the Act. S. 684 would, for the first time, spec1ﬁca11y in-
clude Indian tribes and Native Hawaiian organizations in the his-
toric preservation partnership. The bill directs the Secretary to es-
tablish a program to assist-Indian tribes and Native Hawaiian or-
ganizations -in preserving their cultural heritage, and authorizes
the Secretary to allow a tribe to assume all or any part of the func-
tions-of a State Historic Preservation Officer on tribal lands if the
Secretary determines that the tribe has an appropriate historic
.preservation plan, and other specified conditions are satisfied.

- In order to eliminate duplicative Federal and State reviews of
the same historic preservation project, the legislation would au-
thorize the Secretary or the Advisory Council to enter into a con-
tract or cooperative agreement with a State Historic Preservation
Officer (SHPO) to allow the SHPO to carry out any or all of the
specified historic preservation functions of the Secretary or the ad-
visory Council within the State.

The bill would also require the Secretary to establish a compre-
hensive education and training program to increase public aware-
ness of preservation concerns and to expand training opportunities
in the historic preservation field. Finally, S. 684 would establish a
National Center for Preservation Technology. The purpose of the
center would be to research, develop and disseminate historic and
prehistoric restoration.and preservation technologies.

S. 684 adds provisions to strengthen the Federal protection proc-
ess for historic properties. The bill would prohibit Federal assist-
ance to parties who “significantly adversely affect” historic proper-
ties, before seeking Federal assistance, with the intent to avoid the
requirements of section 106. This provision seeks to eliminate so-
called “anticipatory demolition,” where an individual seeking Fed-
eral assistance demolishes an historic structure before making the
apphcatlon for assistance, in order to avoid historic preservation
review provisions.

The bill also requires that in the very few cases involving section
106 where the Advisory Council and the agency do not agree on
preservation measures, the agency must follow the recommenda-
tions of the Advisory Council unless the head of the agency deter-
mines that such recommendations are not feasible and prudent.
Currently, section 106 of the National Historic Preservation Act re-
quires only that an agency consult with the Advisory Council.

LEGISLATIVE HISTORY

S. 684 was introduced by Senator Fowler and ten other Senators
on March 19, 1991. The Subcommittee on Public Lands, National
Parks and Forests held hearings on S. 684 in Macon, Georgia on
September 5, 1991, and in Augusta, Georgia, on September 6, 1991.
The Subcommittee held a hearing in Washington on March 19,
1992. Last Congress the Subcommittee held hearings on related
measures, S. 1578 and S. 1579, in Savannah, Georgia and Washing-
ton.
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At the business meeting on June 24, 1992, the Committee on
Energy and Natural! Resources ordered S. 684, as amended, favor-
ably reported.

CoMMITTEE RECOMMENDATIONS AND TABULATION OF VOTES

The Committee on Energy and Natural Resources, in open busi-
ness session on June 24, 1992, by a majority vote of a quorum
present, recommends that the Senate pass S. 684, if amended as de-
scribed herein.

The roll call vote on reporting the measure was 19 yeas, 1 nay,
as follows:

YEAS NAYS
Mr. Johnston Mr. Wallop
Mr. Bumpers
Mr. Ford
Mr. Bradley !

Mr. Bingaman !
Mr. Wirth ?
Mr. Conrad
Mr. Akaka
Mr. Fowler
Mr. Shelby
Mr. Wellstone !
Mr. Hatfield ?
Mr. Domenici !
Mr. Murkowski
Mr. Nickles
M-, Cralg

aig
Mr. Seymour
‘Mr. Garn!

.1 Indicates voted by proxy.

COMMITTEE AMENDMENT

During the consideration of S. 684, the Committee adopted an
amendment in the nature of a substitute. The amendment makes a
number of clarifying and conforming changes to S. 684 as intro-
duced, and incorporates many of the recommendations made to the
Committee by the Department of the Interior. The amendment is
explained in detail in the sectlon-by-sectmn analysis, below

SECI'ION-BY—SECTION ANALYSIS

Section 1 designates the Act as the “National Historic Preserva-
tion Act:Amendments of 1992.”

Section 2 amends section 1(b) of the National Historic Preserva-
20;1 Act, as amended (“NHPA”) to add two new findings to the

¢ .

Section 3 amends sectlon 2 of NHPA. to add Indian tribes and
Native Hawaiian organizations to the national historic preserva-
tion partnership.’

Séction 4 amends section 101(a) of NHPA to require the Secre-
tary of the Interior (the “Secretary”), at least once every four
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years, to make a review in general of threats to properties included
11"1 or eligible for inclusion on the National Register of Historic
aces. '

Section 5 amends section 101(b) of NHPA pertaining to the ad-
ministration of State historic preservation p ams. :

Paragraph (1) provides that at least every four years, the Secre-
tary is to evaluate a State historic preservation program to deter-
?llxin?%Whether the program is consistent with the requirements of

is Act.

Paragraph (2) revises the list of State Historic Preservation Offi-
cer resaronsibilities to reflect existing activities including review of
Federal - undertakings and applications for rehabilitation tax cred-
its.

Paragraph (3) updates the date used in determining how long an
existing approved State Historic Preservation program has to gain
approval under NHPA, from 1980 to 1992. :

aragraph (4) authorizes the Secretary or the Advisory Council
on Historic Preservation. (“Advisory Council”’) to enter into a con-
tract or a cooperative agreement with a State Historic Preservation
Officer (“SHI%’-') to allow the SHPO to out specified preser-
:ﬁticéx:a authorities of the Secretary or the Advisory Council within

e te. ' : :

- Section 6 amends section 101(c) of NHPA to add two new defini-
tions pertaining to the certification by a SHPO of local preserva-
tion programs. :

Section 7 amends section 101 of NHPA to establish and define
the role of tribal and Native Hawaiian organization preservation
programs within the national preservation partnership.

Paragraph (1) makes conforming changes. ‘

Paragraph (2) adds a new subsection 101(d) to NHPA which di-
rects the gecretary to establish a program to assist Indian tribes
and Native Hawailan organizations in preserving their cultural re-
sources. The Secretary is directed to “foster communication and co-
operation between Indian tribes and Native Hawaiian organiza-
tions and State Historic Preservation Officers.” The program is to
be initiated by October 1, 1993.

Paragraph 101(dX2) sets forth provisions for a tribe or Native Ha-
waiian organization to assume all or any part of the functions of a
SHPO, together with the concomitant responsibilities under subsec-
tions (d)(2% and (dX8), for historic preservation on tribal land, if sev-
eral criteria are met. :

Paragraph 101(dX3) directs the Secretary to implement proce-
dures for apportioning funds to tribal preservation programs which
assume preservation responsibilities under this section.

Paragraph 101(dX4) directs the Secretary, at the request of a
tribe or Native Hawaiian organization with an approved preserva-
tion program, to enter into a contract or cooperative agreement to
allow the tribe or Native Hawaiian organization to carry out his-
toric preservation responsibilities on tribal land.

Paragraph 101(dX5) authorizes the Advisory Council to enter into
an agreement with tribes or Native Hawaiian organizations to
allow qualified tribal procedures to be used in place of Federal pro-
i:edg;-es for the issuance of permits for undertakings on tribal

ands. . "
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Paragraph 101(dX6) provides.that -at the uest of a tribe or
Native Hawaiian organization with an approved preservation pro-
am, and with the concurrence of the Advisory Council, the
ureau of Indian Affairs, the Indian Health Service, and other
Federal agencies may enter into contracts or cooperative agree-
ments to carry out such preservation functions as. the tribe or
Native Hawaiian organization shall request. . :

Paragraph 101(d§§7) stipulates that properties of religious and
cultural significance to a tribe may be determined to be eligible for
inclusion on the National Register, and requires that tribes, which
are associated with such properties be consulted in advance of Fed-
eral undertakings under section 106 of NHPA.

Section 8 provides authority for the Secretary to make matching
grants to the States, and direct grants to Indian tribes the Federat-
ed States of Micronesia, the Republic of the Marshall Islands, and
the Republic of Palau for the f)urpose of carrying out the NHPA.

Section 9 amends section 101 of NHPA to require the Secretary
to establish a comprehensive education and training program, de-
signed to increase public awareness of preservation concerns, to in-
crease opportunities for individuals with an avocational interest in
preservation to participate in the Federal program, and to expand
training opportunities for avocational archaeologists (including spe-
cial assistance to Historically Black Colleges and Universities and
to schools with a high enrollment of Native Americans or Native
Hawaiians). , :

Section 10 amends section 102 of NHPA to streamline the proc-
ess for awarding grants to States and the National Trust for His-
toric Preservation. ‘

Section 11 amends section 103 of NHPA to clarify provisions
gw with the Secretary’s authority to apportion grants to

Section 12 amends section 110 of NHPA to clarify and strength-
en the preservation responsibilities of Federal agencies. The section
requires each agency to establish a preservation prc;ﬁram for the
identification, evaluation, nomination to the National Register of
Historic Places, and protection of historic properties, and specifies
the content of that program. -~ .
11(I)’talragraph 3 adc}; the following subsections to the end of section

Subsection (k) provides that each Federal agency is required to
ensure that the agency will not grant any form of Federal assist-
ance to parties who, with intent to avoid the requirements of sec-
tion 106 of NHPA, “significantly adversely affected” (or having
legal power to prevent it, allowed such significant adverse effect to
occur) a historic property to which the Federal grant would relate,
unless the agency, r consultation with the Advisory Council, de-
termined that circumstances justify granting Federal assistance de-
spite the adverse effect. This subsection is intended to address the
situation in which a party demolishes a historic property and then
applies for Federal assistance in order to escape historic preserva-
tion review, so-called “anticipato demolitio‘n"?.e A

Subsection (1) requires that with respect to any undertaking sub-
ject to section 106 of NHPA, in which the consu{tation process car-
ried out pursuant to that section does not result in an agreement
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between a Federal agency, the Advisory Council and the appropri-
ate State Historic Preservation Officer, the Federal agency must
follow the recommendations of the Advisory Council unless the
head of the agency determines that the recommendations of the
Advisory Council are not “feasible and prudent.” If the agency does
enter into a memorandum of agreement for such undertaking, the
memorandum shall govern the undertaking and all its parts.

Subsection (m) allows an %ency whose system of environmental
review under the National Environmental Policy Act is found by
the Advisory Council to provide sufficient attention to the protec-
tion of cultural resources to substitute such review for the require-
ments of section 106 of NHPA.

Section 13 amends section 111 of NHPA to require Federal agen-
cies to establish and implement adaptive use alternatives for his-
toric properties that are not needed for current or projected agency

purposes.

Section 14 amends title I of NHPA to add a new section 112 on
disposition of archeological materials. Subsection (a)(1) of the new
section 112 requires that Federal agencies involved with archeologi-
cal resources be responsible for ensuring that agency personnel and
contractors meet professional standards developed {y the Office of
Personnel Management (with respect to agency personnel) or the
Secretary, in consultation with the Advisory Council (with respect
to contractors). ,

Paragraph (2) requires that Federal archeological activities pro-
gide a;)};lpropriate opportunities for the involvement of the interest-

public.

Paragraph (3) directs that Federal archeological research be de-
signed, to the extent feasible, to address research topics of demon-
strable significance to the sciences and humanities.

Paragraph (4) provides for the maintenance and dissemination of
" data produced by Federal archeological research.

Subsection (b) directs the Secretary, in consultation with the Ad-
visory Council, to promulgate guidelines to ensure that Federal,
State, and tribal preservation programs include plans to promote
voluntary preservation measures for archaeological resources on
private lands.

Section 15 amends title I of NHPA to add a new section 113. Sec-
tion 113 directs the Adviso?' Council to study the suitability and
feasibility of alternatives for controlling illegal interstate and
international traffic in antiquities. The Advisory Council is to
submit the results of its study to Con%‘ess within 18 months after
the date of enactment of this section. Subsection (d) authorizes the
appropriation of $500,000 for the study. ' '

ection 16 adds a member of an Indian tribe or Native Hawaiian
organization to the Advisory Council.
ion 17 clarifies that it is the responsibility of the Advisory
Council to promulgate such rules and regulations it deems neces-
sax;y to govern the implementation of section 106 of NHPA in its
entirety. s . . .

Section 18 amends section 301 of NHPA to modify several defini-
tions in NHPA and to define additional terms. The changes in-
clude— } B )

(1) clarifying the definition of “‘agency”’;
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(2) updating the definition of “State”’;

(3) substituting the more current and inclusive definition of
“Indian tribe” found in section 4 of the Indian Self-Determina-
tion and Education Assistance Act;

(4) amending the definition of ‘“‘historic property” by specify-
ing “material” remains as an included item;

(5) rewording the definition of “undertaking,” based on Advi-
sory Council regulations, and specifically including programs
carried out by States gursuant to Federal permits or funding;

(6) expanding the definition of ‘“preservation” to include
“study, interpretation, reconstruction, education and training;"

(7) expanding the definition of a “cultural park” to include
non-urban areas; .

(8) expanding the definition of a “historic conservation dis-
trict” to include non-urban areas;

(9) expanding the representation on “Historic preservation
review commissions” to include “prehistoric and historic ar-
chaeology” and ‘‘folklore and cultural anthropology;”’ and

(10) adding new or revised definitions to NHPA for: “tribal
lands,” “Traditional cultural authority,” “Certified local gov-
ernment,” “Cultural resources,” and “Council” (the Advisory
Council). ' :

Section 19 amends section 302 of NHPA to provide authority for
Federal agencies to delegate (with the consent of the Adwvisory
Council) preservation responsibilities, and the necessary funding, to
the Advisory Council or to State or tribal preservation programs.

Section 20 amends section 304 of NHPA to permit the head of a
Federal afency to withhold from public disclosure, information
about the location, character, or ownership of a historic resource if
the agency, in consultation with the Secretary, determines that dis-
closure may cause a significant invasion of privacy, might risk
harm to the historic resource or might impede the use of a tradi-
tional religious site by practitioners.

Section 21(a) adds a new title IV to NHPA to establish a Nation-
al Center for Preservation Technology (the “Center”).

The new section 401 contains a Congressional finding stating
that the complexity of technical problems encountered in preserv-
ing historic properties, and the lack of adequate dissemination of
technical information to preserve such properties require a nation-
al initiative to coordinate and promote research, disseminate infor-
mation, and provide training about preservation technologies.

The new section 402 defines certain terms used in the title.

New section 403 establishes the Center within the Department of
the Interior. The Center is to be located at Northwestern State
University of Louisiana in Natchitoches, Louisiana. ,

Section 404 establishes a Preservation Technology Board to pro-
vide leadership, policy advice, coordination, and professional over-
sight to the Center; advise on priorities and the allocation of funds
among the activities of the Center; and submit an annual report to
the President and the Cong:: 4

Section 405 directs the tary, in consultation with the Pres-
ervation Technology Board, to select regional preservation technol-
ogy centers to develop, coordinate, and implement preservation
technology programs, consistent with the purposes of the Center.
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Section 406 authorizes the Center to accept grants and donations
from private individuals, groups, organizations, and other entities,
and transfers of funds from other Federal agencies.

Section 407 authorizes the Center to enter into contracts and co-
operative agreements, subject to appropriations, with Federal,
State, local, tribal, Native Hawaiian organizations, educational in-
stitutions, and other public and private entities to carry out the
Center’s responsibilities.

Subsection (b) of section 21 provides that nothing in this section
shall affect existing programs and activities currently undertaken
by the National Park Service at Williamsport, Pennsylvania and
Monocacy National Battlefield, Maryland.

Subsection (¢) authorizes the appropriation of such sums as may
be necessary for the establishment, operation, and maintenance of
the Center and any regional preservation technology center.

Cost AND BUDGETARY CONSIDERATIONS

The following estimate of the cost of this measure has been pro-
vided by the Congressional Budget Office.

~ . U.S. CONGRESS, .
CONGRESSIONAL BUDGET OFFICE,
' Washington, DC, July 1, 1992,
Hon. J. BENNETT JOHNSTON,
Chairman, Committee on Energy and Natural Resources,
U.S. Senate, Washington, DC. -

DEArR MR. CHAIRMAN: .The Congresslonal Budget Office has re-
viewed S. 684, the National Historic Preservation Act Amendments
of 1992, as ordered reported by the Senate Committee on Energy
and Natural Resources on June 24, 1992. Assuming appropriation
of the necessary sums, federal costs to melement sections 15 and
21 of this bill would be about $4.5 million in fiscal year 1998, rising
to about $14 million a year by 1996. The costs of 1mplementmg
other bill provisions cannot be determined in this time but could be
several million dollars a year. S. 684 would not affect direct spend-
ing or receipts and thus would not involve any pay-as-you go scor-
ing under section 252 of the Balanced Budget and Emergency Defi-
cit Control Act of 1985.

S. 684 would revise existing programs camed out under the His-
toric Preservation Act and - add several new initiatives. Newly
added provisions would require the Secretalz of the Interior to es-
tablish programs to assist Indian tribes native Hawaiians in
the preservation of historic and cultural resources (including direct
grants) and to provide comprehensive preservation education and
training to public employees, students, and other individuals. Sec-
tion 15 of the bill would require the Secretary to undertake a study
of alternatives for controlling illegal traffic in antiquities ($500,000
would be authorized for this purpose). Finally, section 21.would es-
tablish a national center for preservation technology and a preser-
vation technology board. The new center would be charged with de-
veloping and disseminating preservation and conservation technol-
ogies and training tools and would also act as a liaison and .clear-
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inghouse for related organizations. The preservation board would
provide advice and oversight to the center.

Assuming appropriation of the necessary sums, CBO estimates
that the National Park Service (NPS) would spend about $500,000
in fiscal year 1993 to conduct the alternatives study required by
section 15. In addition, about $4 million would be required that
year to establish and operate the national preservatlon center and
board; the cost of operating the center would rise to about $14 mil-
lion annually by 1996. We cannot estimate the costs to implement
other bill initiatives in the absence of specific NPS plans. Depend-
ing on the alternatives chosen by the agency and the program
levels funded by the Congress, costs could range from insignificant
(to revise existing programs to accommodate tribal and native Ha-
waiian preservatlon needs) to several million dollars a year (to up-
grade existing state grant programs, initiate new grants for Indian
tribes and native Hawaiians, and establish new education and
training programs). These estimates are based on information pro-
vided by the National Park Service. -

Enactment of this legislation would have no impact on the budg-
ets of state or local governments.

If you wish further details on this estimate, we will be pleased to
provide them. The CBO staff contact is Deborah Reis, who can be
reached at 226-2860.

Sincerely, . e
James L. BLum
(For Robert D. Reischauer, Director).
REGULATORY IMPACT EVALUATION

In compliance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee makes the following evaluation
of the regulatory impact which would be incurred in carrying out
S. 684. The bill is not a regulatory measure in the sense of i impos-
ing Government-established standards or significant economic re-
sponsibilities on private individuals and businesses.

No personal information would be collected in administering the
program. Therefore, there would be no impact on personal privacy.

Little, if any, additional paperwork would result from the enact-
ment of S. 684, as ordered reported

EXECUTIVE Couuvmcmnons

The pertment legislative report received by the Commlttee from
the Department of the Interior setting forth Executive agency rec-
ommendations relating to S. 684 is set forth below:

DEPARTMENT OF THE INTERIOR
' Washington, DC, May 8 1.9.92
Hon. J. Bmm JOHNSTON,
Chairman, Committee on Energy and Natural Resources,
U.S. Senate; Washmgton, DC

DEAR MR. CHAIRMAN: This is to provide you with the Administra-

txfgrlrgsg inews on S. 684, the “Historic Preservation:Act Amendments
o M
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We support enactment of S. 684:only -if amended as we suggest in
i:hit:eletter and in the-Section by Section-Comments attached to this
etter.

S. 684 would amend the Historic Preservation Act of 1966 to ac-
complish: a. number of gurgzses We support the- concept of a
number of provisions in S. 684, and we-oppose others. The Section
by Section Comments attached to-this letter provides our detailed
views on this complex bill. We have- several: overriding concerns
with the bill that we will address in this letter. In addition, the De-
partment of Justice advises that it will address its concerns about
the Constitutionality of certain aspects of this bill in a separate
transmission to the Congress. We stand ready to work with your
Committee to work out the details on this important legislation.
Our overriding concerns follow. '

First, we support the concept of providing Indian tribes the op-
portunity to become involved with the Historic Preservation Act
through a program by the Secretary of the Interior (Secretary). In
addition, we do not believe “other native. American Organizations”
should be allowed to have all authority specified under the bill, and
we recommend that they be deleted from the bill. We also object to
automatic eligibility for inclusion in the National Register proper-
ties of traditional religious importance to Indian tribes and other
groups; instead, theseigr.operties should be required to go through
the same process as other properties to prove worthiness for inclu-
sion. Finally, we object to the requirement that Federal agencies
consult with any tribe who may attach religious or cultural values
to historic properties when planning a section 106 undertaking. In-
stead, we recommend that consultation would be required when
the National Register record shows an entity attaches religious and
cultural significance to a property. -

Second, we do not believe it is possible to apply the provision of -
the Historic Preservation Act to intangible values such as “reli-
ﬁious and cultural values,” nor is it agrropriate for these values to

eligible for inclusion in the National Register of Historic Places.
Therefore, we recommend the deletion of this requirement.

Third, we object to the additional requirements proposed by the
bill for prior consultation with the Council on Historic Preserva-
tion on programmatic matters such as periodic review. Therefore,
we recommend that this consultation requirement be deleted wher-
ever it appears in the bill.

Fourth, rather than deleting the requirement for Federal Regis-
ter notification when a property is being considered for inclusion in
the National Register, we recommend that State or local entities be
responsible for public notice, which would be more economical and
effective. '

Fifth, we do not su;laf)ort the authority given the Secretary and
the Council by this bill to delegate responsibilities under the His-
toric preservation Act to the SHPO’s. This would be an unwise
pr ent,and is most likely unconstitutional. Instead, we recom-
mend that the Secretary and the Council be authorized to enter
into contracts and cooperative eements with the SHPO'’s to
asgist them in the performance of their functions.

Sixth, we ollg'ect to several provisions in the bill which would
broaden the SHPOs authorities under the Act. As we discuss in the
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Section by Section Comments attached to the letter, we see no need
for these changes, and we recommend their deletion. -

Seventh, rgardmg the programs of Federal agencies, we dis-
agree that Federal agencies should be required to consult with cer-
tain named entities in. the implementation of their programs, and
we object to the expansion of scope of actions with which the Fed-
eral agency must be concerned, such as including 1grog'ramts subject
to review and approval by the agency. We also seek deletion of pro-
visions that would require agency coordination with named groups
in their preservation activities, and would limit the agency to ap-
proving an adverse undertaking only if it determines that following
the Council’s recommendation would not be feasible or prudent. Fi-
nally, the provision prohibiting an agency from providing financial
assistance to applicants who have intentionally adversely affected a
historic property should be amended to require that the property
in question was determined eligible for inclusion in the National
Register before the change took place, and the property owner in-
tended to frustrate the purposes of the Historic Preservation Act.

Eighth, there are several provisions of the bill that would simply

ify the council’s already-existing regulations. In these cases, we
recommend that the law not be changed, but the regulations be al-
lowed to control. : .

Ninth, we oppose extending the provisions of this Act to activi-
ties in other countries. . ,

Finally, we do not object to the creation of a National Center for
Preservation Technology as long as the Center is placed under the
auspices of the Director of the National Park Service, the Board is
changed to an advisory board, the creation of regional preservation
technology centers is made permissive rather than mandatory, the
authority to &'ovide grants and loans is removed from the authori-
ties of the Center, and the new authorization of funds for the
Center is deleted.

In conclusion, we appreciate the interest the committee has
shown in the area of historic preservation over the years, and we
look forward to working with you on this bill. :

The Office of Management and Budget has advised that there is
no objection to the presentation of this report from the standpoint
of the Administration’s program.

Sincerely,
Mike HAYDEN,.
Assistant Secretary.

SECTION-BY-SECTION COMMENTS ON S. 684

Section 1—Cites the short title of the bill as the “Na-
tional Historic Preservation Act Amendments of 1991.”
Section 2—Would add two new paragraphs to the “Find-
&gs;’ portion of the National Historic Preservation Act
ct):

(1) historic properties, including prehistoric and his-
toric sites, buildings, districts, structures, landscapes,
and objects, prehistoric and historic roads and trails,
and places that have figured in the traditions and
lifeways of Native Americans, Native Hawaiians,
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other ethnic groups, and the Nation as a whole, are
vitg.l links to the past and contribute to our identity;
an .

(2) extending Federal government concern to proper-
ties of significance to localities, Indian tribes, Native
Hawaiians, States, and the Nation in private and
public ownership is the manner in which a national
preservation program is achieved.

Comment: These new findings would explain the current
practice in the preservation community. Extending the
concern of the Federal government to localities is the
gpirit in which the ﬂrogram is currently run. However, we
would recommend that the first finding be amended to ref-
erence “indigenous populations,” rather than the broader
reference to ‘‘ethnic groups.” We do not believe the intent
of this finding is to include any groups other than those
indigenous to the lands now encompassed by the United
States. Therefore, we recommend deletion of the phrase
“Native American, Native Hawaiian, and other ethnic
groups” on page 2 lines 14-15, and replace it with the
phrase “indigenous populations”.

Section 3—Would make two changes to the ‘“Declaration
of Policy” section of the Act: '

(1) would add as a policy administration of the na-
tional preservation program in partnership with
States, Indian tribes, Native Hawaiian Organizations
(NHO’s), and local mmments; and

(2) would add Indian tribes and NHO’s to the assist-
ance provisions of the program.

Comment: Adding the partnership criteria to the decla-
ration of policy section states the spirit in which the na-
tional program is run, and would be a reasonable practice
in any event. Regarding adding Indian tribes and NHO’s
to the program, we have in the past supported as a matter
of policy an expansion of the program to Native Ameri-
cans. Therefore, this provision is not objectionable. Howev-
er, for reasons that we will discuss in our comments on
section 7, we do not believe that Native Hawaiian Organi-
zations should be empowered to operate in the same way
that Indian tribes would under this legislation. Therefore,
we recommend the deletion of the phrase “Native Hawai-
ian Organizations” on page 3, line 7. :

Section 4—This section would: 1) change the notification
requirement whenever a E:operty is being considered for
inclusion in the National Register, for designation as a Na-
tional Historic Landmark, or for nomination to the World
Heritage list by deleting the notification to the general
public; and 2) require the Secretary to periodically review
threats to National Register properties and submit recom-
mendations to the President and the Congress for remedial
action. C ’ S

Comment: The intent of the notification changé is to
delete the Federal Register notification, which is duplica-
tive, expensive, and does not serve the purpose of notifying
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the general public. We support the concept of this change,
but believe that public notice is still a valuable tool in his-
toric preservation. Therefore, we recommend that the bill
be amended to place the onus of public notice and review
at the State and local level. This notice could consist of a
notice in the local newspaper, or a mailing to the affected
public. In this way, public notice and review would be ef-
fective and inexpensive.

The provision requiring periodic review would not be ob-
jectionable as long as the purpose would be to review
threats in general, and not an individual review of threats
to each property on the National Register. For example,
such a report could indicate that many National Register
properties are threatened by incompatible new construc-
tion, and that technical information needs to be targeted
toward enabling people to understand how new construc-
tion can be accomplished in a compatible manner. In addi-
tion, remedial action would not be necessary or appropri-
ate in every case. Therefore, section 4 of the bill should be
amended as follows: ' : :

On page 4, line 20, the term “in general” should be
added between the words “review”” and “of”.

On page 5, line 2, the period at the end of the line
should be deleted and the phrase “where appropriate.”
should be added at the end.

Section 5—Would amend the sections of the Act dealing
with the State Historic Preservation Programs in the fol-
lowing ways:

(1) The periodic evaluation of State programs by the Sec-
retary would be in consultation with the Advisory Council
on Historic Preservation (the Council) and the State His-
toric Preservation Officer (SHPO). The Secre must de-
termine that a State program is consistent with the "pur-
poses and requirements of the Act. The Secretary may, at
his discretion, substitute a State system of fiscal audit for
the Federal requirements as long as the State system es-
tablishes and maintains substantially similar accountabil-
ity standards. .

Comment: As a policy matter, we see no need for addi-
tional requirements in the.Act for prior consultation with
the Council on programmatic matters such as this periodic
review. This consultation requirement apg;ars in several
other places in the bill, and we suggest that this require-
ment be deleted wherever it is found. We do not object to
consultation with the SHPO. In addition, we do not see a
need to expand the requirements on the State programs to
include the “purposes”’ of the Act. Therefore, we recom-
mend the deletion of “purposes and” on page 4, line 15. Fi-
nally, we do not object to allowing the State to use its own
fiscal audit system in place of the federal system, as long
as they.are compatible. However, we recommend that the
word ‘“requirements” on- page ‘4, lines 19 and 20 be
changed to “systems” for clarity. - - :
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(2) Regarding the SHPO'’s responsibilities under the Act;
(a) eliminate the requirement that the SHPO cooperate
with Federal and State agencies, local governments, and
private organizations and individuals in the performance
of its duties; (b) change its responsibilities to identify and
nominate eligible properties to the National Register and
otherwise administer such a lications to simply nomi-
nate; (c) broaden the scope of the SHPO to provide public
information, education and trammg and technical assist-
ance from issues relating to Federal and State Historic
Preservation Programs to anything relating to historic
preservation; (d) require that the SHPO consult with ap-
propriate Federal agencies on Federal undertakmgs that
may affect historic properties and the content and suffi-
ciency of any plans developed to protect or to reduce or
mitigate harm to such properties; (e) advise, assist, and
evaluate proposals for rehablhtatlon projects that may
qualify for Federal assistance; and (f) carry out such addi-
tional responsibilities as the SHPO deems appropnate con-
sistent with the Act._

"Comment: Reg (a) and (b) above, we see no need
for these changes. o e present law has served the his-
toric preservation effort well and we recommend that
these changes be deleted. Re, a.rdmg (c), the SHPO already
performs these functions under current law. Therefore, we
do not oppose specific authority for these activities, The
consultation process outlined in (d) would get the SHPO
mto the section 106 consultation process, and may imply a

ecessity for mltlgatlon plans. e consultation process
outhn here is already provided under the Council’'s
lations, and we see no need to put the process into law.
do this would remove any discretion to change the a-
tions if it is determined that a change is n ere-
fore, we recommend its deletion. Reg (e agove, the
SHPO’s have always provided this service; therefore, its in-
clusion into the Act would not change current practices,
and we do not object to its inclusion. ardmg (), this
provision would expand the power of the 's to deter-
mine what is ah appropriate activity for Federal funds. We
believe the present arrangement, where the responsibil-
ities of the gHPOs are determined by the Secretary in
consultation with the SHPO’s, has worked well and we see
no reason to change it now. Therefore, we oppose this pro-
vision.

Finally, section 5 would authorize the Secretary or the
Council to delegate to a SHPO through contracts or coop-
erative agreements all or any part of their authorities
within the State to:

(1) identify and preserve historic properties;

(2) determine the eligibility of properties for Nation-
al Register lis

(8) expand the atlona.l Register;

(4) mamtam historical and a.rchaeologxcal data
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(5) certify eligibility for Federal preservation incen-
tives;

(6) comment on, approve, and enforce actions of Fed-
eral, State, or local governments, private individuals,
and corporations under the Act, the Internal Revenue
Code, and other Federal laws; and

(7) exercise other authorities as the Secretary and
the Council may wish to delegate.

This delegation could only be made if the SHPO requests
it, the Secretary has approved the State historic preserva-
tion program, the SHPO agrees to carry out these authori-
ties in a timely and efficient manner acceptable to the Sec-
retary or the Council, and there is agreement to the terms
of additional financial assistance to the State if such assist-
ance is needed to out the delegated authority.

Comment: The -evident intent of these provisions is to
give to each SHPO its own specific authority to add to the
National Register properties that are limited to State and
local significance and to subject delegations under these
provisions to whatever specific regulations that the Secre-
tary and the Council may promulgate.

Many States have superior historic preservation pro-
grams, and it would be wise policy to recognize those Y’ro-
grams by allowing them to run their programs with less
oversight. In addition, it would seem wise to allow the Sec-
retary and the Council to enter into cooperative agree-
ments to allow the SHPO’s to assist the Secretary and the
Council in implementing the Act. Such assistance could be
used to reduce the burdens of the program on the Federal
government. For example, delegating the responsibility of
maintaining historical and archaeological data bases could
reduce greatly the paperwork burden at the Federal level,
while still maintaining these data for future generations.
However, we object to the idea that the Secretary and the
Council would ‘“delegating” Federal functions to the
SHPO'’s, which would probably be unconstitutional, and in
any event, it would not be wise to abdicate:such important
functions to the State level. The Department of Justice
will address this issue in a separate submission to the Con-
gress, Therefore, we recommend that the phrase “the Sec-
retary or the council may delegate to a State Historic
Preservation- Officer, through contracts and coomative
agreements, all or any of their authorities within the
State—"' on page 7, lines 1-5, be deleted and replaced with
the phrase “the Secretary or the Council may enter into
contracts and cooperative agreements with a State Histor-
ic Preservation Officer to allow such Officer to assist in
the performance of their duties within the State in the fol-
lowing areas:”. ‘ :

Section 6—would add two definitions to the Act:

(1) “designation” would be defined as the identifica-
tion and registration of properties for protection that
meet criteria est:ablislhedp by the State or the locality
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for significant historic and prehistoric resources

within the jurisdiction of a local government; and

-(2) “protection” would be defined as a local review

process under State or local law for proposed demoli-

. tion of, changes to, or other action that may affect his-
" toric properties certified by the local governments

under authorities delegated to them by the SHPO'’s

under the Act. , .

. Comment: These definitions would define terms dealing
with properties certified by the local governments under
authorities delegated by the SHPO’s under current law.
The definitions would not have a large impact on the Fed-
eral program, and they define the way the local govern-
ments currently operate. Therefore, we have no problem
with these definitions.

" Section 7 would require the Secretary to establish a pro-
ﬁ'am and develop regulations to assist Indian tribes and
ative Hawaiian Organizations (NHO’s) in preserving
their unique cultural heritage. The program would include
preservation, retention, and enhancement of both the his-
toric ﬁoperties and cultural traditions of Indian tribes
and Os. After proper consultation, the Secretary would

be required to initiate this program by October 1, 1992.
The Secretary would be required to foster communication
and cooperation between Indian tribes, NHOs and SHPOs.
The program would be develo&ed in such a way as to
ensure that Tribal and Native Hawaiian values are taken
into account, and the Secretary would be authorized to
waive or modify requirements of section 101 of the Act to
conform to the cultural setting of tribal or Native Hawai-
ian heritage preservation goals-and objectives.

A tribe or NHO could assume all or any part of the
functions and responsibilities of a SHPO with respect to
tribal land if: - .

The tribe’s chief governing authority so requests:

The tribe or organization designates a tribal preser-
vation officer to administer the program; and

The tribal preservation officer submits to the Secre-
tary a preservation plan, and the Secretary approves
the plan.

The Secretary, after appropriate consultation, must es-
tablish and implement procetfures for including within the
apportionment for sur‘ve¥l and planning grants those tribal
programs that assume the responsibilities of a SHPO. At
the request of a tribe or NHO who has an approved preser-
vation program, the Secretary shall delegate responsibil-
ities for all or any part of the authorities described in sec-
tion 5 of this bill if certain conditions are met.

The Council may enter into agreements with Indian
tribes and NHO’s to permit undertakings on tribal lands
in place of Council review under regulations if after Coun-
cil consultation with appropriate SHPO’s it determines
"this would provide historic properties protection equiva-
lent to protection afford by Council regulations.
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.At the request of an Indian tribe or a NHO who has an
approved preservation program, and with the concurrence
of the Council after consultation with the affected SHPOs,
the Bureau of Indian Affairs (the BIA) and the Indian
Health Service (IHS) shall, and other Federal agencies
may, delegate such portions of the agencies’ preservation
plans as requested by the tribe either to the preservation
official or the affi SHPO, at the tribe's discretion.

All properties of traditional religious and cultural im-
portance to an Indian tribe, NHO, or other Native Ameri-
can organization, are eligible for inclusion in the National
Register. When planning a section 106 unde ing, Feder-
al agencies must consult with Indian tribes or NHO’s that
:iaig t attach religious and cultural values to these proper-

es

Comment: As a policy matter, we support clarifying the
role of Indian tribes within the nation'a]pgistorig preserva-
tion program. Allowing these entities to participate in the
program would be in keeping with the Administration’s
policy of increased self-determination for Native American
groups. However, we have a number of concerns with this
section that must be addressed. .

First, we do not support the concept of allowing NHOs
to participate in the pr%g:m as an Indian tribe would, for
the following reasons. First, Indian tribes have a special
government-to-government relationship with the federal

overnment as does a State, whereas an NHO would not.
nd, many Indian tribes have reservations, whereas
NHOs would not. Therefore, we would recommend that
Native Hawaiian anizations be removed from contem-
plation under this bill, and instead the bill should specify
that a Statesanctioned Native Hawaiian Historic Preser-
vation Officer be apﬁointed by the Governor of Hawaii to
run a program for Native Hawaiians. The bill should be
amended wherever necessary to reflect this recommenda-
on. , : )

Second, the definjtion of “Indian tribe” in the Act cur-
rently includes Alaska Native Corporations. This is appro-
priate at the present time because Indian tribes do not
currently have the authority to establish their own pro-
grams. However, under this bill, Indian tribes would have
such authority, and this would give each -Alaska Native
Corporation the authority to establish its own proﬂams.
We do not support this result for several reasons. Alaska
Native Corporations are not governmental bodies like
Indian tribes; rather, they are for-profit corporations.
Therefore, there could be no government-to-government re-
lationship between them and the United States. In addi-
tion, there are hundreds of Alaska Native Corporations,
and the administration of so many programs would be vir-
tually impossible. Finally, section 1318 of the Alaska Na-
tional Interest Lands Conservation Act (ANILCA, Public
Law 96-487) has already established a Federal cultural as-
sistance program for Native Corporations and Groups that
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apply. It is therefore inappropriate to allow these Corpora-
tions to establish programs above the assistance already
available under A. For these reasons, we recom-
mend that for this section only, Alaska Native Corpora-
tions be removed from the definition of Indian tribe. This
would allow Alaska Native Corporations to participate in
other facets of the Act, but not allow them to establish
their own programs. A new subsection (c) should be added
to this section that would read as follows:

“(c) DeFINTTION.—For the purposes of this section, the
term ‘Indian tribe’ or ‘tribe’ means any Indian tribe, band,
nation or other organized group or community which is
recognized as eligible for the special programs and services
provided bﬁ; the United States to Indians because of their
status as-Indians; Provided, that such definition does not
ini!ude ’fklaska native villages or regional or village corpo-
rations.”.

Third, we do not believe it is possible to apply the provi-
sions of the Act to intangible values such as “religious and
cultural values.” However, such values can be used to de-
termine if a particular site is significant. Therefore, we
recommend that the bill be modi}%:xd to clarify that intan-
.gitb;le values are not eligible for listing in the National Reg-
ister.

Fourth, the provisions that would specifically require
the Secretary to foster communication and cooperation be-
tween Native American groups and SHPO’s should be de-
leted. This cooperation will an result of the
process, and will not need the “mediation” of the Secre-
tary. Therefore, we recommend the deletion of the text
from %age 9, line 19 through page 10, line 10.

Fifth, the provisions requiring that Native American
values be taken into account would require us to apply.the
provisions of the Act to intangibles, and for the reasons
discussed above, we object to this provision. Therefore, we
recommend the deletion of the text from page 10, line 11
through line 16 up to the end of the sentence.

Sixth, it will take longer than 6 months to initiate a
Tribal historic preservation program. Therefore, we recom-
mend the date for initiation on page 11, line 2, be changed
from “October 1, 1992” to “October 1, 1994.” ,

Seventh, there are several places where the phrase
‘“other Native American Organizations” would be included
in the consultation and designation process. We have a
government-to:govemment relationship with Indian tribes,

ut not to other Native American organizations, which
would include Indian lobebx'ing groups. In addition, only
Indian tribes are considered governments as are State and
local governments, and onlyIndian tribes should be al-
lowed to.be involved in the consultation and designation
rocess like the State and local governments are. There-
ore, the phrase ‘“other Native Xmerican organizations”
s'hh:u:lid be deleted from: page 12, lines 16-17 and page .15,
e 3.
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Eighth, we believe that the object of the Historic Preser-
vation Act is not always preservation of every site, but
consideration of any historic site when an action may
threaten it. Therefore, we recommend the phrase “protec-
tion at a level and of a kind” on page 14, line 10 be
changed to “consideration.” :

Ninth, the provision that would create automatic eligi-
bility for inclusion for properties of traditional religious
and cultural importance to an Indian tribe, NHO or
Native American Organization would cause many proper-
ties that are not nationally significant to be automatically
eligible for inclusion in the Register. We og se this provi-
sion, and recommend that subparagraph 8:) on page 15,
lines 1-4 be deleted, and replaced with the following sub-

paragraph:

“7(A) Properties of traditional religious and cultural
importance to an Indian tribe, Native Hawaiian His-
toric Preservation Officer, or Native Alaskan Historic
Preservation Officer may be determined to be eligible
for inclusion on the National ister.”.

Tenth, it would be extremely burdensome for a Federal
agencr that was planning a section 106 undertakinf to
consult with any tribe who may attach religious or cultur-
al values to historic properties. First, any property in the
United States may have religious significance to someone.
Secondly, as discussed above, cultural values is an intangi-
ble value and not eligible for listing, but a property could
have religious and cultural significance attached to it.
’t!‘llllerefore, page 15, lines 5-9 should be amended to read of
ollows:
“A Federal tlx_fenéy shall consult with an Indian tribe
or Native Hawaiian Historic Preservation Officer
when the National Register record shows such entity
attaches religious and cultural significance to historic
properties in compliance with section 106 of the Act.”
Section 8-—would authorize the Secretary to make direct
grants to Indian tribes and NHO’s, and to waive matching
requirements for grants to Indian tribes, NHO’s and Mi-
cronesian States. The Secretary could waive or modify the
requirements of the grant provisions of the Act to conform
to the cultural setting of these nations to achieve the goal
of establishing a historic and cultural preservation pro-
gram in each Micronesian state. '
i In addition, thethS::reh would be abl?1 tt% use gra'lx‘lhts
or any purposes the tary may determine. The
Secret:ary must consult with the 00ch regarding these
Comments: We already suggg:t the matching grant pro-
gram to Indian Tribes and ly Associated States, and
we find this section unnecessary. -
We do not agree that the Secretary should be able to use
the grants program for any purposes that the Secretary
may determine. Therefore, we recommend deletion of the
phrase on page 15, lines 24-25 “and for such purposes as
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the Secretary may determine”, and a period should be
placed after the word “Act” on line 24. In addition, we do
not support requiring the Secretary to consult with the
Council regarding these grants. Therefore, page 16, lines

1-3 should be deleted.

Section 9—would require the Secretary, in consultation
and cooperation with a number of public and private
groups including Federal, tribal, Native Hawaiian and
non-Federal orgranizations, to develop and implement a
comprehensive preservation education and training pro-
gram. The program would include new standards and in-
creased ﬁ;eservation tra.ini.uﬁ opportunities, special assist-
ance to historically black colleges and universities and col-
leges with a high enrollment of Native Americans and
Native Hawaiians, dissemination of information on preser-
vation technologies, and s?ipport for research, analysis,
curation, interpretation, and display related to preserva-
tion. There would be authorizetf $5 million for each of
fiscal years 1992-96.

Comment: We believe that the Act currently provides us
.the authority to carry out the activities specified in this
section, and we therefore oppose this section. We have
three. concerns: First, the Secretary should be authorized,
but not required, to develop such a program. Therefore, we
recommend the word ‘“shall” on page 17, line 20, be
changed to “may”. Second, the requirement to cooperate,
above and beyond consu‘lti.ni,swith a whole list of partici-

ts would make the establishment of this program cum-.
rsome and unworkable. Therefore, we recommend the
deletion of the phrase “and cooperation” from page 17,
lines 20-21. Third, since authority already exists to con-
duct the.activities contemplated by this section, we recom-
mend against the specific appropriations authority, and we
therefore recommend deletion of lines 1-3 on e 20. Fi-
nally, we recommend that on page 18, lines 9-10, the list
of other organizations to be consulted should be deleted
and replaced with the phrase “other appropriate organiza-
tions.” - .

Section 10—attempts to rectify a confusing and adminis-
tratively cumbersome authorization in the matching
grants program. Currently, certain grants are made at a

0 percent matching share and others at a 70 percent fed-
eral share. In its place would be an authority to make
grants at a uniform 60 percent Federal share and to nego-
tiate with States the grant percentage for responsibilities
delegated by the Secretary or the Council.

- In addition, the Secretary would be required to make
funding available-as soon as possible after execution of a
grant agreement. For purposes of administration, grants to
individual States and the National Trust each would be
con}s1idered to be one grant and would be administered as
such. . :

.Comment: The entire history of the-historic preservation
program has been that the de facto Federal share has
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always been only a fraction of the authorized amount, and
we can foresee no circumstance where it should approach
100 percent. We favor simplification of the granting au-
thority at a uniform Federal level, and we believe that a
50-50 match would be equitable in these times of fiscal re-
straints. Therefore, we would recommend that section 10
be amended to provide for a 50-50 matching requirement
for all Erants under this program.

In addition, there is no reason to require the Secretary
to make funding available as soon as possible. We already
make funds available as soon as possible; therefore, we rec-
ommend the deletion of the phrase starting on page 20,
line 24 after ‘“(e)”, through page 21, line 2 ending with
“agreement.”. The provision requiring that grants to each
individual unit be considered one grant is consistent with
recent steps we have taken to reduce paperwork in grant
administration and we support its enactment. ‘

Section 11—would amend the grant apportionment pro-
visions in 2 ways:

(1) regarding survey and planning grants, by delet-

. ing the phrase “for comprehensive statewide historic

surveys and plans under this Act”, and inserting “for
the purposes of this Act”; and . :
(2) regarding project and program grants, by delet-
ing the phrase “The amounts appropriated and made
available for grants to the States for projects and pro-
grams under this Act for each fiscal year shall be ap-
. portioned among the States by the Secretary in. ac-
cordance with needs as disclosed in approved state-
wide historic preservation plans.” ' R

Comment: The changes contemplated by this section
would -reconcile the apportionment. authority with the
broadbased partnership that has developed in response to
the 1980 amendments and with the expanded partnerships
envisioned by this bill. Therefore, we support this section.

Section 12—would amend the ‘Act régarding the preser-
vation programs of Federal agencies in the following ways.

(1) The Council would be .included with the Secretary in
the consultation process for establishing and implementing
the preservation programs of Federal agencies (underlined
phrase is new), Afso,.tribal preservation programs and cer-
tified local governments would be added to the SHPO's as -
entities with which the federal agencies must cooperate.

(2).The scope of actions with which the federal agency
must be concerned would be expanded to include- historic
properties that are not under control of the agency, but
subject to possible effect by actions “assisted, licensed, per-
mitted, or participated in by the agency or by programs
subject to review and approval by the agency.” Such prop-
erties must be manageg in a way that reasonably -pre-
serves their historic, archeological, architectural, cultural,
and other values, and must be given. full consideration in
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(3) The agencies’ preservation-related activities must be
carried out in cooperation and coordination with Federal,
State, tribal, NHO’s and local historic preservation plans.

-(4). The .agencies’ procedures must be consistent with the
Council’s regulations, must evaluate historic properties
guarding the means by which adverse effects on such prop-
erties would be resolved, and must provide for the disposi-
tion of Native American cultural items consistent with the
Native American Grave Protection Act.

(5) Agencies would be prohibited from providing assist-
-ance such as loans, loan guarantees, permits, and licenses
to applicants who have.intentionally adversely affected a
historic property to which the assistance would relate.

(6) Where an agency has not entered into an agreement
with the Council, the agency would be authorized to ap-
prove an adverse undertaking only if it determines that
following the Council’s recommendations would not be fea-
sible and prudent.

.(7) When the Council finds after appropriate consulta-
tion that a Federal agency's procedures for compliance
with. the National Environmental Policy Act of 1969 would
adequately provide for consideration of historic resources,
the agency may comply with those procedures in. place of
the Council’s regulations.

.Comment: This section would make some major changes
to the way Federal agencies operate their historic -preser-
vation - programs. Some changes incorporate the current
practice under the Act, and others update these provisions
in light of changes made in the Act by this bill, such as
“the inclusion of Indian tribes and NHOs. We have the fol-
lowing comments on this section.

(1) Regarding (1) above, we disagree that agencies should
be required to consult with the named entities in the im-
plementation of their program. Therefore, we recommend
f.he crlleletion of the phrase “and implement” from page 22,
ine7. . .

(2) Regarding (2) above, we object to this expansion of
scope. It would be difficult, if not impossible, for agencies
to determine the effect of all activities which they review,
approve, license, and so on. In addition, the changes in this
section would affect an ongoing lawsuit in which the ac-
tivities of an agency within this Department is involved.
Finally, the phrase “in a way that reasonably preserves”
assumes that preservation is the proper course in all situa-
tions, and is too strict a standard to follow in all cases. In-
stead, the stewardship role that all land management
agencies have in the protection of their resources should
be applied. Therefore, we recommend deletion of the
phrase “actions assisted, licensed, permitted, or participat-
ed in by the agency or by programs subject to review and
approval by such agency”’ on page 22 lines 13 through 15
and on'gage 23 lines 6-8. In addition, the phrase ‘“way that
reasonably preserves” on page 22 lines 21-22 should be de-
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}_etgd, and replaced by the phrase “spirit of stewardship
or e N

(8) Regarding (3) above, the requirement for Federal
agencies to coordinate with the named groups in their
preservation activities could cause confusion and an over-
reaching bureaucratic nightmare. Cooperation with these
groups would be an acceptable standard. Therefore, we rec-
ommend deletion of the phrase “and in coordination with
Federal, State, tribal, Native Hawaiian, and local historic
preservation plans” from page 23, lines 14-15; and the
phrase “historic preservation la.nmng activities of”
should be added between the words “with” and “other” on
page 23, line 11. ' .

(4) We believe the activities discussed in (4) above are al-
ready done by regulation. In addition, the disposition of
Native American cultural items is handled by both statute
and regulation. Therefore, paragraph (E) on page 23 line
17 through page 24 line 9 should be deleted. :

® Regarsmg (6) above, this provision as written could
have the unintended effect of penalizing property owners
who make good faith changes to their properti that they
do not know are not in conformance with the Historic
Preservation Act, and then sometime in the distant future
they are denied assistance for a valid purpose. In order to
ensure that this does not occur, we suggest two changes-to
this provision:

(a) The property in question must have been deter-
mined eligible before the change took place; and

() It must be shown that the owner intended to
frustrate the purposes of the Act.

Without these elements in the law, it would be unjust to
geny a landowner the assistance that would otherwise be

ue. - ;

(6) Regarding (6) above, the practical effect of this provi-
sion would be to shift the responsibility for making this de-
termination from the agency to the Council. This standard
is too strict, and would provide for no reasonable alterna-
tive in many cases except to enter into an agreement with
the Council, which in- itself may not be feasible. In addi-
tion, this approach would go beyond current practice.
Therefore, we recommend that the provision be amended
to rz&uire the agency to make a final decision regarding
the affected property and inform the Council in writing as
to its action. The word “if”’ on page 25 line 3 be replaced
with the word “after”; and the phrase ‘“has determined
that implementing the recommendations contained in the
comments of the Council pursuant to section 106 is not fea-
sible and prudent.” on page 25, lines 5-6, and replacing it
with the phrase “has made the final decision on the treat-
ment of the property, and has explained to the Council its
consideration of the Council’s comments.”.

(7) Regarding (7) above, we support the concept involved.
It would eliminate duplication in regulations, and stream-
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line the process. However, we have several changes to this
provision. :
(a) As discussed above, we object to intangibles being
placed in the National Register. Therefore, the phrase
‘cultural resources” on page 25, lines 13-14 should be
‘replaced with “historic properties’;
(b) Paragraph (1) on page 25, lines 15-16 should be
deleted; and
(c) Everything after the number “106” on page 25,
line 23 through page 26, line 2 should be deleted, and
a “.”’ should be placed after “106”. -

Section 13—Would require Federal agencies to establish
and implement adaptive use alternatives for historic. prop-
erties that are not needed for current or pr&jected agency
purposes, and may lease such properties if such action
would adequately insure the preservation of such proper-
ties.

Comment: The intent of this section is to place an af-
firmative duty ‘17‘1}>on Federal agencies to implement cur-
rent authority. We generally object to changing discretion-
ary authority into a requirement, and therefore, we oppose
thas section. :

Usinilgxisting authority, the National Park Service has
leased historic froperties that are excess to agency needs
to rehabilitate 45 historic buildings through the willing in-
vestment of more than $5 million by private parties, to
maintain in historic uses over 1,000 acres of farmland
without hiring Federal employees to farm it, and has re-
turned $500,000 in revenue for use in preservation of other
historic properties. We stand ready to share experience,
approaches, and guidelines with other Federal agencies.
tion 14—would add a new section to title I of the Act
that would deal with the dis'ﬁgsition of archaeological re-
mains. Each Federal agency that is responsible for the pro-
tection of archaeological resources or conducts, causes to
be conducted, or permits archaeological surveys or excava-
tions under this Act would be required to ensure that:
Agency and personnel contractors supervising sur-
veys and excavations follow professional standards
under regulations of the Secretary created after con-
sultation with the Council, and would utilize where
appropriate standards and certification standards of
named private and public organizations;
Protection ro%‘ams would be designed to include
the interested public where appropriate, which would
. include Native American organizations; .
Surveys and excavations would be designed to ad-
dress research topics of demonstrable significance; and
Data produced by these activities would be main-
tained in perpetuity and disseminated to potential

users. : :

"This section would also add new and detailed require--
ments regarding the ownership; control, and disposition’ of
Native American cultural items under the Native:Ameri:-
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can Grave Protection and Repatriation Act. Archeological
survey and recovery work conducted under an agreement
executed under section 106 of the Act would not need a
separate permit under the Archeological Resources Protec-
tion Act of 1979 if the work meets the requirements of
that act. :

The Secretary, in consultation with the Council, would
promulgate guidelines to ensure that Federal, State, and
tribal historic preservation programs subject to this Act in-
clude plans to:

Identify archeological resources on private lands
that have likely research significance;

Educate owners about and encourage owners to pre-
serve the archeological resources on their property,
and inform them about tax and grant assistance avail-
able for the donation of the resource or of a preserva-
tion easement to the resources;

Encourage the protection of Native American cul-
tural items and of properties of religious or cultural
importance to Native Americans; and

Encourage owners who are undertaking excavations
to follow certain guidelines to protect the resources.

Comment: The provision which would direct Federal
agencies to follow professional standards and procedures in
handling archeological materials could be accomplished
under present authority. However, we believe that the
idea is a sound one, and we could support a requirement
that would accomplish two things; (1) implement a widely-
accepted professional standard, and (2) allow the Office of
Personnel Management, which currently has responsibility
for such standards, and not the Secretary, to control the
implementation. Therefore, we recommend that new sec-
tion 112(aX1), page 26 line 25 through page 27 line 7 be de-
leted and replaced with the following: ‘“The Office of Per-
sonnel Management shall establish qualification standards
for Federal employees in archeologist positions in consulta-
tion with the Secretary of the Interior and taking into ac-
count standards for archeologists under the Archeological
Resources Protection Act of 1979 (16 U.S.C. 470(a) et

).

se%egarding the re%uirement involving and informing the
interested public where appropriate, we do not object to
this provision, but for the reasons stated -earlier, the

hrase “Native American” should be deleted from page 27,
ine 14. We also do not object to the requirement of data
maintenance, but believe the provision should be amended
to be more specific than the term “data”, and to imple-
ment a workable standard. Therefore, we would recom-
mend that new section 112(aX4) be amended to read as fol-
lows; ‘“‘collections, records, and other data produced by ar-
cheological surveys and excavations are maintained and
made available to potential users pursuant to such regula-
tions as the Secretary may promulgate.”.



37

Even though we agree with the intentions of the provi-
sions giving specific rules for ownership, control, and dis-
gzltlon of Native American cultural items, we beheve the

retary’s current authority is adequate to perform the
functions required under these provisions. The level of
detail found in these provisions is not necessary in statute,
and would be more appropriate if promulgated in regula-
tions. It should be noted that the authority for such regu-
lations can be found in section 101(a)7) of the Act, and in
Kw Native American Grave Protection and Repatriation

ct.

While we support its intent, we disagree with the provi-
sion to waive the requirement for permits under the Ar-
chaeological Resources Protection Act (ARPA) where
agreement has been reached under section 106 and the ar-
cheological work would meet the requirements of section
4(a) of ARPA. The purposes of these two statutes is differ-
ent. ARPA is a criminal statute, designed to control illegal
depredation on public lands. Permits issued under section
4(a) of ARPA authorize qualified individuals to excavate or
remove resources in the public interest. Permits alone dis-
tinguish between legal and illegal acts. We recommend no
change in this procedure. .

Section 15—would require the Council, in consultation
and cooperation with the Secretary, to study the suitabil-
ity and feasibility of establishing a program for the regis-
tration of artifacts removed from archeological sites in the
United States and artifacts brought in from abroad, and
submit the study to the Congroess within 18 months from
the date of enactment. The cil would be required to
consult with interested entities, including Native Ameri-
can organizations. $500,000 would be authorized to perform
the study.

Section 15 would also require the Council, in consulta-
tion with the Cultural Property Advisory Committee, to
call for and organize United States leadership and partici-
pation in an international conference on the international
antiquities trade. The conference would be held in 1992,
and such sums would be authorized as necessary to the
Council and other Federal agencies to fund the conference.
Donated funds could also be used to defray the costs of the
conference. The invites would include Native American or-
ganizations. -

Comments: Archeological looting on public lands is a
major problem, and one which the Department of the Inte-.
rior has addressed through increased funding for law en-
forcement and through coordination with other land man-
agement agencies. It is known that this criminal activity is
to some degree driven by an international black market in
looted items. Nonetheless, we believe the scale of a nation-
wide artifact registration system would be so extensive as
to make this proposed study fruitless, and we recommend
that it not be done. We also recommend that the Council
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be authorized, not required, to convene an international
conference.

Section 16—would specify that at least one member of
the Advisory Council on Historic Preservation be a
member of an Indian tribe or an NHO.

Comment: We support the spirit of this change, but rec-
ommend that the bill be amended to ensure that the
member represents a tribe. Therefore, we recommend that
the paragraph on pa%ee 34, lines 11-12 be changed to read
as follows: “one member of an Indian tribe who represents
the interests of the tribe of which he or she is a member."”.

Section 17—would add the phrase “in its entirety” to the
end of section 211.

Comment: This section would restate the authority of
the Council, but the intent and the effect of this change is
not clear. We see no need for this provision and recom-
mend its deletion.

Section 18—this section would modify several definitions
in the Act and add new ones. We will address each defini-
tion in order. :

(1) The definition of “Agency” would be changed to
eliminate the exception that allows for Federal programs
that are exempted from the Act under section 214 from
lAeing considered an agency action for the purposes of the

ct.

Comment: This change would seem to require an Agency
who has a program that is exempted from the Act to come
under the il;c;visions of the Act. We are not clear as to the
intent of this provision, but we do not support it if the
intent is to limit our ability to exempt agencies from the

workl%' gs of the Act. .

(2) The definition of “State” would be changed to refer
to the current status of the Marshall Islands, the Federat-
ed States of Micronesia, and the Republic of Palau.

Comment: This change would reflect the current status

of these entities. Therefore, we su%gort this definition.

* (8) The definition of “Indian tribe” would be changed to
reflect a more modern definition of tribe. :

Comment: We do not oppose a change in the definition
of Indian tribe, but we would believe the-definition found
in section 4 of the Indian Self-Determination and Educa-
tion Assistance Act (P.L. 93-638) would be preferable to
make the definition the same as in other laws. A myriad
of definitions in the U.S. Code for the same thing could
only cause confusion. We recommend the new definition
read as follows: -

“ ‘Indian tribe’ or ‘tribe’ means any Indian tribe, band,
nation, or other organized group or community, including
any Alaska Native village or ional or .village corpora-
tion as defined in or establish ursuant to the Alaska:
Native Claims Settlement  Act (48 U.S.C.A. 1601 et seq.)
which is recognized as eligible for the special programs
and services provided by the United States to Indians be-
cause of their status as Indians.” T
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(4) The definition of “historic ‘property” or ‘“‘historic re-
:ource” would be changed to add “landscape” to the defini-

ion

Comment: Even though we currently view landscapes as
eligible for inclusion in the National register, we object to
its inclusion 'in this definition. A man-made landscape is
already eligible under this definition, and its addition
would create ¢onfusion as to what constitutes a landscape
for the purposes of this Act.

(5) The definition of “undertaking” would be changed to
:ﬁld more specificity to the definition than is currently

ere.

Comment ‘Even though the current definition of “under-
taking”’ is not specific, over the years it has been defined
by regulations, and by a number of court cases. Therefore,
a great body of law has developed to give the definition
specificity and certainty. Any legislative change would
only throw the definition into disarray, and would require
years for “redefinition” to take place. .

6) The definition of “Preservation” and “historic preser-
vation” would be changed to add “study, mterpretatlon,
and education and training activities.”

Comment: Inclusion of these activities is consistent with
the .authorities to conduct these activities elsewhere in the
law. Therefore, we support this change.

(7) The definitions of “cultural park” and “}ustonc con-
servation district” would be changed to delete the require-
ment that these be in “urban areas.’

Comment: We do not believe that the concept of cultural
parks and preservation areas should be limited to urban
areas. There are many rural areas which would fit these
definitions if the urban reqmrement were removed. There-
fore, we support this change.

(8) The definition of “historic preservation review com-
mission” would be changed to expand the disciplines from
which professionals could be selected for membership to
these boards by adding ‘“prehistoric and historic archeolo-

folklore and cultural anthropology” to these disci-
P

Comment The purpose of this change is to expand the
disciplines from which States may choose to make up their
historic preservation review commissions. We support this
change. The States should be given leeway to select profes-
sionals from disciplines that would suit their unique needs.
In addition, the broadening of fields would recognize that
indeed other fields that were not considered viable when
the Act was enacted have gained recognition in the histor-
ic preservation world.

(9) A .definition for “Indian land manager” would be
added to the Act.

Comment This term is archalc, and no longer serves a
smlxc:;gn in the Indian community. Therefore, it should be

ele:
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(10) A definition for “tribal land” is added which would
include all lands. within the exterior boundaries of any
-Indian reservation, all dependent Indian communities, and
lands ‘administered for the benefit of Native Hawaiians
under several statutes. i

Comment: This definition should be deleted. It is incon-
-gistent with definitions of Indian land found elsewhere in
both laws and regulations. In these definitions, lands being
held “in trust” is. the deciding factor. Much land within
the exterior boundaries of Indian reservations does not
belong to Indian tribes or individuals and is not held in
trust. It is private land owned by non-Indians. This situa-
tion has created numerous, unresolved jurisdictional prob-
- lems with regard to these landowners, ranging from crimi-
nal to civil to taxation matters. Use of this definition could
-throw historic preservation matters into the same legal
morass.

Secondly, the term “reservation” can be used in more
than one sense. Use of this term with more than one defi-
nition would create even more confusion into the historic
preservation matters.

Finally, we are unsure of the effect including Native Ha-
waiian lands into a definition of “tribal lands.” It could
create a great deal of confusion, raise expectations, and be
used as a ﬂrecedent for future action of this kind in other
matters. Therefore, we oppose this definition, and recom-
mend that it be deleted. :

(11) “Traditional cultural authority” is defined as an in-
dividual in a Native American group, NHO, or other social
or ethnic group who is recognized as an expert by that

group.

Comment: This definition should be deleted. Not only is
it too broad to be workable, but it is mentioned only once
in the bill, and this is in a place that we recommend be
deleted. Therefore, this definition is moot within our over-
all recommendations.

(12) “Certified Local government”’ is defined as a local
government whose historic preservation plan has been cer-
tified under section 101(c). -

Comment: This defines a term already included in the
provisions of the Act. Therefore, we support this definition.

(13) “Cultural resources” is defined as tangible and in-
tangible elements of traditional culture, including historic
resources, American folklife, and:Native American cultur-
31 val::ts protected by the American Indian Religious Free-

om Act.

Comment: This definition should be deleted. The defini-
tion itself contains terms that are themselves vague and in
need of definition. In addition, as discussed above, in i-
ble things such as cultural resources values should not by
themselves be. eligible for inclusion in the National Reixs-
ter. Finally, the American Indian Religious Freedom Act
does not protect values as is stated in the definition, but
rather it protects the right to believe, express, and exer-
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cise, which denotes actions, not the "abstract belief or
values system that underlies them. This could raise funda-
mental Constitutional problems regarding an establish-
ment of religion. If the government seeks to protect a spe-
cific belief system, even in the name of cultural preserva-
tion, it in effect might be endorsing that belief system in-
violation of the Constitution.

(14) “Council” is defined as the Advisory Council on His-
toric Preservation.

Comment: We support this definition.

(15) “Native Hawaiian” is defined as a person descended
of the aboriginal people who occupied and exercised sover-
eignty in Hawaii prior to 1778. _

- Comment: Because of our position stated earlier, we pro-
pose deletion of this definition.

(16) “Native Hawaiian Organization” is defined as an or-
ganization which serves and- represents the interests of
Native Hawaiians, has a primary and stated purpose of
ﬁroviding services to Native Hawaiians, or has expertise in

awaiian affairs, and would include several State-recog-
nized organizations. : .

-Comment: Because of our position stated earlier, we pro-
pose elimination of the term ‘“Native Hawaiian Organiza-
fi(::"i’ from the bill. Therefore, this definition should be de-
eted. ‘ ) <

Section 19—would add to the authority for Federal agen-
cies to expend funds for purposes of this Act authorization
to enter into agreements with non-Federal entities to dele-
gate its functions within the jurisdiction of the local enti-
ties, and make funds available to perform these Feder:
functions. . S . '

Comment: The authority added by this section would in
our view provide administrative flexibility, which would
foster efficiency. As long as the Federal agencies remain
accountable for their statutory .obligations, and as long as
the agreements are worded to maintain the chain of ac-
countability for any function transferred, we believe this
change would result in elimination of certain steps that
are duplicative in States. that conduct strong, highly. pro-
fessional programs. However, we strongly recommend one
change. Because a Federal agency cannot delegate its func-
tions to non-Federal entities, the legislation should make it
clear that these entities can only assist the agency in the
performarnce of its functions, and not delegate them alto-
gether. To implemghtj this recommendation, we suggest
that the word “perform” on f;)‘as;;;e'3_9‘,f_.1,ine 15 be changed to
“aggist in the performance of ".. =~ . . o )
Section 20—Would ‘extend the Secretary’s present au-
thority to withhold limited classes of information to pro-
tect historic’ properties to include privacy and traditional
religious practicesaswell. .~ . ., . .

" Comment: We believe this change is important to pri-
vate property owners and to Native American tribes, and
we strongly support its intent. However, we recommend
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that this provision be amended to allow the head of the
Federal agency involved in consultation with the Secre-
tary, and not tie Secretary, to withhold information under
this section. Therefore, we suggest that the word “Secre-
tary” on page 40 line 8 be deleted and replaced with the
phrase “head of a Federal.agency”.

Section 21—would expand the directions to Federal

agencies conducting work on foreign soil beyond concern
‘for properties on the World Heritage List and include
properties eligible for that country’s National Register
equivalent. Each Federal agency having direct or indirect
jurisdiction over activities in foreign countries would be re-
quired to establish procedures, in consultation with the
Council, the Department of Defense, and the Department
of State, to ensure that this concern is appropriately ad-
dressed.

Comment: Federal agencies clearly have the authority to
accomplish the purposes of this section already, and would
surely do so at the request of the host country. Therefore,

we oppose this section.

* Section 22—would establish in the National Park Serv-
ice a National Center for Preservation Technology
(Center). The Center would develop and transfer preserva-
tion and conservation technologies, coordinate preserva-
tion technology transfer among Federal agencies, State
and local governments, universities, international organi-
zations and the private sector, and conduct other activities
necessary to fulfill the purposes of the title. The Center
would be headed by an Executive Director appointed by
the Secretary, and the Center would select regional preser-
vation technology centers from among applicants with a
demonstrated commitment to continuing preservation. The
Center would be authorized to accept grants and donations
from private sources, and transfers of funds from other
Federal agencies. The Center could enter into contracts
and cooperative agreements with Federal and non-Federal
entities to carry out the Center’s responsibilities and to
provide grants and loans to the regional centers. There
would be authorized for the Center fgoo 000 in fiscal year
1992, and $6 million in each of fiscal years 1993-95, to
remain available until expended.

Section 22 would also establish a Preservation Technolo-

gy Board (Board), which would provide leadership, policy
adwce, coordination and professional oversight to the
Center, advise the Center on priorities and the allocation
of funds among the activities of the Center, and submit an
‘annual report to the President and the Congress. The
membership of the Board would include the Director of the
National Park Service or designee, representatives ap-
pointed by the heads of various Federal agencies, and 10
persons appointed by the President whose professional
qualifications or experience include the disciplines includ-
ed in the scope of the work of.the Center.
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Comment: We agree that there is a need for an in-
creased capability bo generate and to disseminate technical
information on historic preservation ;:erodjects Such capabil-

ity needs to be tied to and coordinated with the users of
the technical information. Therefore, we support the con-
cept of added expertise in preservation technology, but
would oppose this section unless amended as we suggest.
Several general comments are in order. First, in order to
be effective, and to avoid wasteful and unnecessary du 11-
cation, it is imperative that any Center dedicated to suc
capability be part of the National Park Service (Semce)
and be under the day-to-day management of the Director
of the Service. The Service now conducts preservation as-
sistance %rograms and does work closely related to pur-
poses of the proposed Center under the existing provisions
of the Act. Second, the Board should be an advisory board
only, and should be pared down in size. This would avoid
duplication of effort between any Center and the Board.
Third, any Center should be authorized, but not required,
to establish regional preservatlon technology centers. This
would give any. Center maximum flexibility to determine
when such regional centers should be established, and how
many would be necessaxg Finally, since any Center would
be within the Service, there is no need for a separate au-
thorization of funds for operation of the Center; instead,
funds for such a Center should come from the Service’s ex-
isting authorization. Qur specific amendments follow.

(1) The findings and declarations of Congress should be
changed to reflect the complexity of problems encountered
in preservation, rather than the lack of * * * case. There-
fore, section 404, page 42 lines 6-10 should be amended to
read as follows: “The Congress finds and declares that the
com lexity of technical problems encountered in preserv-

toric properties in National Parks, on other public
lands and in the private sector, demonstrates a need for a
helght.ened national initiative to coordinate and promote
research, disseminate mformatxon, and provide training
about preeervatlon technol

2 arding the duties o the Center (section 405(b))

(a) Everything after the word ‘‘resources
42, line 25 through page 43, line 2 should be deleted as

unnecessary;

() A new duty should be added after paragraph a)
to read as follows: “take steps to extract preservation
technology benefits from ongomg research by other
agencies and institutions;”, and renumber the follow-

phs accordingly;

m%cg The Phrase and promote” should be added after

the word tchoorédsnm;e onnal 48, line 8, to reﬂect the
change in the Congressio dmg above. . »

(8) Section 403(c) should be amended to remove refer-
ences of coordination with the National Park Service to re-
flect the Center’s being within the National Park Service,
and to make other minor changes. The. new. paragraph
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should read as follows: “The work of the Center shall be
conducted through research, professional training, techni-
cal assistance, and programs for public awareness and
through regional centers, laboratories, and service facili-
ties designated or established under section 407.”.

(4) The phrase “a'ppointed by the Secretary in consulta-
tion with the Board” should be deleted from section 405(d),
page 43, lines 16-17 to reflect the Center being under the
auspices of the Service.

(5) Section 405(e) and (f), pzﬁe 43 line 20 through page 44
line 2 should be deleted to reflect that the Center would be
within the Service. .

. (6) Section 406 should be amended to reflect changing
the Board to an advisory board. Specifically, the specific
number of appointees and the terms of office should be
worked out in the charter of the Advisory Board. We sug-
gest the following amendments:

(a) add the word “Advisory” before the word
“Board” on page 44, line 5;

(b) add the phrase “advice for” after the word “pro-
vide on page 44, line 6, remove the word “advice”
after ‘“policy” on the same line, and add a comma
after the word “coordination” on line 7;

© replace the work “submit” on line 10 with the
phrase “advice on”’;

(d) delete subsection (cX1), which would make the Di-
rector part of the Board;

(e) amend the first two lines of subsection (cX2), lines
15-16, to read as follows: ““1) at least 6 representatives
appointed by the Secretary from interested federal
agencies and other organizations such as—"";

(f) amend subsection (cX3) to read as follows: “(2) at
least 5 persons appointed by the Secretary on the basis
of outstanding professional ﬁualifications or experi-
ence in the disciplines included in the ‘scope of the
work of the Center.”’; and '

) delete subsection (d), which establishes the terms
of the members of the Board.

(7) Section 407, which deals with the issue of regional
preservation technology centers, should be amended to
make the establishment of such centers permissive and not
mandatory, and should reflect the idea of the Center being
under the control of the Service. We suggest the following
amendments: o _ '

(a) subsection (a) should be amended to read as fol-
lows: “The Certer may establish reiio_nal preservation
technology centers from among applicants with a dem-
onstrated institiitional commitment to the purposes of
the Center.”; - RS "

. (b) subsection (b) should be deleted in its entirety; .
“(c) the first two lines of subsection (c), page 46 lines
9-10, should be amended to read as follows: “(b) Eligi-
blé applicants may include—"; and" "~ - :
*(d) subsection (d) shotild be deleted in its entirety.
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(8) Section 409 should be amended to remove the author-
ity from the Center to provide grants and loans to regional
centers and laboratories or service facilities created by sec-
tion 407 because the work of the subordinate centers could
be adequately performed and funded through. contracts
and cooperative agreements. Accordingly, we recommend
that everything in section 409 after the word “Act” on
-page 47, line 8 be deleted. ,

©)] Section 410, which would authorize funds for the
Center, should be deleted. Instead, since the Center would
be under the Service, the funds should come from that

- source, and not from a separate authorization. .

Seéction 23—would require a study and report to Con-
gress on the statute of the inclusion of artifacts, records,
and material remains within the National Register, and on

the advxsablhty of including traditional practlces and
lifeways in the Register.

_. Comment: While we do not object to this study, we would
like to make it clear that funds to carry it out would be
subject to the Department’s budgetary priority—setting
process. In this vein, we would recommend this section be
amended by deleting the phrase on page 47 line 16 “Not
later than the end of fiscal year 1993,” after replacing it
with the phrase ‘“Not later than 3 years after funding is
made available.”



MINORITY VIEWS OF MR. WALLOP

Although I join the majority in support of the need to address
the National I:’Iistoric Preservation Act, I disagree that this legisla-
tion, as reported, is a proper answer to that need. I have concerns
that little regard has been shown in this legislation for solving the
problems of the people who would be most affected by this legisla-
tion, that the process of determining eligibility of properties for the
National Register of Historic Places is flawed, that the effects of
extending responsibilities under the Act will create costly, overlap-
ping jurisdictions, and will create a veto power over projects.

It 18 apf)arent that considerable effort was expended while craft-
ing this legislation to involve National, State, and local historic

reservationists, tribal leaders, archaeologists, and architects. As
ar as I can tell, no one has discussed the effects of this legislation
with the homebuilders and homeowners, the agricultural or ranch-
ing communities, or the business community in general. It appears
that no attempt has been made to build consensus with anyone
other than the preservation community.

Basic to the administration of a law such as the National Histor-
ic Preservation Act is the ability to sort the truly important sites
from the merely interesting sites. The Act does not now contain a
process to identify sites, nominate, and then list the imgrtant
sites. The eligibility criteria found in the Code of Federal Regula-
tions have been written without clear guidance from the law. The
National Historic Preservation Act simply does not establish crite-
ria for eligibility. S. 684 makes no attempt to fix this fundamental
flaw in the Act. .

Under the National Historic Preservation Act and the existin
regulations many non-qualifying properties are found eligible an
listed every year. The owners of these patently non-qualifying prop-
erties have no way to get their properties removed from the eligi-
ble list of historic places until they Efwe been included on the Reg-
ister.

An examele of this problem is demonstrated by what recently oc-
curred at ra.ndf Station in Culpeper County, Virginia, the site of
the Civil War’s largest cavalry battle. Simpl};' stated, during 1989,
lands were identified at Brandy Station that were of national sig-
nificance. Five areas totaling 250 acres were identified, and prof-
fered as a gift to the Nation.

However, as soon as the county approved the necessary rezoning,
the Federal Keeper of the Register declared a 14,000 acre area eli-
gible for the National Register. The designation includes an airport.
and other clearly inappropriate properties that have long since lost
their historic integrity.

Once properties are listed on the National Register, little atten-
tion is paid to cost and value in choosing projects to receive Federal
monies for restoration. Preservation of some properties defy logic.

46)
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An example is the Wesleyan Chapel at Women’s Rights National
Historic Park in Seneca Falls, New York. At this site some three
hundred women gathered in 1848 to hear Elizabeth Cady Stanton
present a “Declaration of Sentiments” stating the need for political
and economic rights of equality for women. By anyone’s standards,
a site like this is worth saving.

But, for all practical purposes the building in Seneca Falls, New
York, no longer exists. The original congre%ation moved to a larger
building in 1871, the chapel was sequentially converted to an opera
house, an automobile showroom, a movie theater, and most recent-
ly to a laundromat. Each of these changes took its toll. All that re-
mained of the original structure were two beams, roof supports,
portions of two walls, and part of the brick foundation. There also
were no records of what it had looked like in the 1800s.

The Park Service held a competition that brought in over 700 en-
tries to “synthesize” the way the building might have looked in
1848. The winning design, an open-air pavilion partially built from
the pitiful remnants of the original structure was ultimately incor-
porated into the Historic Landmark district.

The landmark rebuilds on the site of an important speech a to-
tally fabricated interpretation of ow the chapel might have looked.
Federal money went to recreate something that we had already ef-
fectively lost, while at the same time other important historic land-
marks were deteriorating and dlsagpearmg ) :

Part of this problem rests with the comiplicated overlapping juris-
dictions. It is unclear who is responsible for the final decision on
how to treat a property, particularly a Federal property: The
present law requires the heads of all Federal agencies to assume
responsibility for apiropriate use and for the preservation of his-
toric properties which are owned or controlled by the agency, and
to approve federal permits with rg:rect to private actions.

legislation the potential effect of providing an historic
preservation veto over any action, public or private, which involves
any Federal action. Section 106 of the Act requires that an agency
take into account the effect of any unde ing requiring Federal
action on any property included in, or eligible for inclusion in, the
National ?ster of Historic Places. The head of an agency-is re-
quired to afford the Advisory Council on Historic Preservation and
opportunity to comment on any such undertaking.

e amendment’ introduces new language requiring that an
agency can go forward with the action only if an additional deter-
mination is made that imglementing the recommendations of the
Council is not “feasible and prudent”. This is an unreasonable test.

It would seem to me to be an endless loop to require the agency
to determine-that the comments of the Council are not “feasible
and prudent” when the Council has dlready found its comments'to
mieet thé saime test. By the time a project gets to the stage at which
the Council has madé comments on’a ‘consultation; the agency has
already evaluated the alternatives, examined all“aviilable options,
spent budgeted dollars, and made appropriate findings: e
~ What, after all, is “feasible” or “prudent” at. this stage of ‘a
project? If the preferred agency action is not the bést considered
course -of action at this late stag’e in a project,’I don’t' know how
anyoneielse will find it. Any other choice may well be overly ex-
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pensive, be inconsistent with the charge of the agency, may pre-
serve an historic resource that is already well represented by simi-
lar structures, or may simply not be the best use of scarce re-
sources.

Further, if a Federal permit or other approval is required, the
applicant has a need to reach resolution for the project. Undue
delays, after all other steps have been taken, will in many cases
make a project unfeasible. In most cases it is important to allow an
applicant to know that additional steps will not be needed, and
that the project can proceed because the agency has taken into ac-
count the effect of the proposed project.

Moreover, how does the “feasible and prudent” test apply to pro-
posed private action that requires a Federal permit for some small
part of the action? Is the “feasible and prudent” test the view of
the Council, the agency, or the permit applicant? Where does ex-
pense to the private party get considered?

I am also concerned that this legislation will add to regulatory
gridlock by creating overlapping authorities on may lands. Whil
this legislation provides appropriate opportunities and respon51b11-
ities for Indian tribes and native Hawaiian .organizations under the
National Historic Preservation Act, it will exacerbate jurisdictional
conflicts rather than relieve them.

The definition of tribal lands in this leglslatxon includes, among
other things, all lands within the exterior boundaries of any Indian
reservations. The tribal historic preservation officer created. by this
legislation would have control over matters within the boundary of
the reservation. The tribe thus could be responsible for approving
or conditioning Federal actions affecting State lands or private
lands, whether or not the owner wanted such representation.

As an example of how difficult this concept would be to adminis-
ter for purposes of the National Historic Preservation Act, we need
only consider the case of the Nez Perce Reservation in Idaho. Ac-
cording to the Bureau of Indian Affairs records office in Portland,
this one reservation contains approximately 1366 parcels of State

- and fee lands as inholdings. These private lands total more than
95,000 acres. In.addition, there are at least 170 acres of Forest
Semce land in three parcels, and about 18,000 acres of BLM lands
in dozens of parcels within the exterior boundary of the reserva-
tion.

Finally, I am concerned with the lack of balance. This legislation
seeks to go beyond fully considered agency action to a government

gridlock. By providing an effective veto for the Advisory Coun-
c1l the head of a Federal agency would have to deal: only with one
mterest group. I assume- other interest groups such as fish and
wildlife, ourdoor recreation, and their various subgroups, would
also like to have an effective veto rather than merely having their
views fully considered.

For these reasons; I will offer an amendment on the floor: to Sen-
ator Fowler’s legislation, S. 684. My amendment will provide guide-
lines for establishing eligibility of a property for nomination to the
Register, will redefine the term “tribal lands”, and will remove the
burden of making additional determinations by providing the head
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of an agency an opportunity to explain to the Council the agency’s
congideration of the Council comments.

MavrLcoLM WALLOP.



CHANGES IN Ex1sTING Law

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
ordered reported, are shown as follows (existing law proposed to be
omitted is enclosed in black brackets, new matter is printed in
italic, )existing law in which no change is proposed is shown in
roman):

AN ACT To establish a program for the preservation of additional historic
properties throughout the Nation, and for other purposes
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[ ] . * Ld L * *

SEc. 1. (a) This Act may be cited as the “National Historic Pres-
ervation Act.
(b) The Congress finds and declares that—

(1) the spirit and direction of the Nation are founded upon
and reflected in its historic heritage;

(2) historic properties, including prehistoric and historic sites,
buildings, districts, structures, and objects, prehistoric and his-
toric amhaec:llggical resources, prehistoric and historic roads
and trails, and places that have figured in the traditions and
lifeways of our communities, of indigenous populations and of
the Nation as a whole, are vital links to our past and contrib-
ute in major ways to the identity of our Nation and its commu-
nities;

(39) a national preservation program is achieved by extending
Federal Government concern to properties of s’gnificance to lo-
calities, Indian tribes, Native Hawaiians, States, and the -
Nation in private and public ownership;

[(21 (4 the historical and cultural foundations of the
Nation should be preserved as a living part of our community
life and development in order to give a sense of orientation to
the American people; .

L(3)] (%) historic properties significant to the Nation’s herit-
age are being lost or substantially altered, often inadvertently,
with increasing frequency;

[4)] (6) the preservation of this irreplaceable heritage is in
the public interest so that its vital legacy of cultural, educa-
tional, aesthetic, inspirational, economic, and energy benefits
will be maintained and enriched for future generations of
Americans;

L(®)3 (?) in the face of ever-increasing extensions of urban
centers, highways, and residential, commercial, and industrial
developments, the present governmental and nongovernmental
historic preservation programs and activities are inadequate to

(60)
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insure future' generations a genuine opportunity to apprecidte
and enjoy the rich me of our Nation; )

[(6)}:(8) the inc d- knowledge of our historic resources,
the establishment of better means of identifying and ‘adminis-
tering them, and ‘the encouragement of their preservation will
improve the planning and execution of Federal and federally
assisted projects and will assist economic growth and develop-
ment; and .

L] (9 although the major efforts initiated by private
agencies and individuals, and both should continue to play a
vital role, it is nevertheless necessary and appropriate for the
Federal Government to accelerate its historic preservation pro-
grams and activities, to give maximum encouragement to agen-
ciés and individuals undertaking preservation by private
means, and to assist State and local governments and the Na-
tional Trust of Historic Preservation in the United States to
expand and accelerate their historic preservation and activi-
ties. : :

Sec. 2. It shall be the policy of the Federal Government, in coop-
eration with other nations, and in partnership with the States,
local governments, Indian tribes, and private organizations and in-
dividuals to— _ ’

(1) use measures, including financial and technical assist-
ance, to foster conditions under which our modern society and

~ our prehistoric and histori¢ resources can exist in productive

harmony and fulfill the social, economic, and other require-
ments of present and future generations;

(2) provide leadership in the preservation of the prehistoric
and historic resources of the United States and of the interna-
tional community of nations; and in the administration of the
national preservation program in partnership with States,
Indian tribes, Native Hawaiian organizations, and local gov-
ernments ' ) .

(3) administer federally owned, administered, or controlled
prehistoric and historic resources in a spirit of stewardship for
the inspiration and benefit of present and future generations;

(4) contribute to the preservation of nonfederally owned pre-
historic and historic resources and give maximum encourage-
ment to organizations and individuals undertaking preserva-
tion by private means; :

(5) encourage the public and private preservation and utiliza-
-tion of all usable elements of the Nation’s historic built envi-
ronment; and ,

(6) assist State and local governments, Indian tribes, and
Native Hawaiian organizations and the National Trust for His-
toric Preservation in the United States to expand and acceler-
ate their historic preservation programs and activities.

. . . . . . .
SEc. 101. (a)X1XA) * * *
. . . . . . .

(8) The Secretary shall, at least once every 4 years, in consultation
with the Council, make a review in general of threats to properties
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included in or eligible for inclusion on the National Register, in
order to— _
da(A) determine what kinds of properties may be in particular
er; .
) ascertain the causes of the threats; and
(C) develop and submit to-the President and Congress recom-
" )r(rigridt‘zti:ms for remedial action where appropriate.

* . ] * L J L] L]

[(2) Periodically, but not less than every four years after the
approval of any State program under this subsection, the Secretary
shall evaluate such program to make a determination as to wheth-
er or not it is in compliance with the requirements of this Act. If at
any time, the Secretary determines that a State program does not
comply with such requirements, he shall disapprove such program,
and suspend in whole or in part assistance to such State under sub-
section (dX1), unless there are adequate assurances that the pro-
gram will complrly;hwith such requirements within a reasonable
period of time. The Secretary may also conduct periodic fiscal
audits of State ?ro ams approved under this section.%e

(2) Periodically, but not fe.ss than every 4 years after the approval
of any State program under this subsection, the Secretary, in consul-
tation with the Council and the State Historic Preservation Officer,
shall evaluate the program to determine whether it is consistent
with the requirements of this Act. If at any time the Secretary deter-
mines that a State program is not consistent with the requirements
of this Act, the Secretary shall disapprove the program and suspend,
in whole or in part, assistance to the State under subsection (b)1),
unless there are adequate assurances that the program will be made
consigtent with the requirements of this Act within a reasonable
period of time. At the discretion of the Secretary, a State system of
fiscal audit and management may be substituted for comparable
Federal systems so long as the State system establishes and main-
tains substantially similar accountability standards. The Secretary
may also conduct periodic fiscal audits of State programs approved
under this section. . )

(3) It shall be the responsibility of the State Historic Preservation
Officer to administer the State Historic Preservation Program and
to— :

. s . L] ] - *

(G) provide public information, education, and training and
technical assistance [relating to the Federal and State Histor-
ic preservation programs; and] in historic preservation;

) cooperate with local governments in the development of
local historic preservation programs and assist local govern-
ments in becoming certified pursuant to subsection (¢)[.];

(@) consult with appropriate Federal agencies in accordance
with this Act on— :

@) F:dderal undertakings that may affect historic proper-

ties; a

(ti) the content and sufficiency of any plans developed to

Dprotect or to reduce or mitigate harm to such properties;
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(J) advise, assist, and evaluate proposals for rehabilitation
projects that may qualify for Federal assistance (including
grants, loans, and tax incentives); and

(K) carry out such additional responsibilities as the Secretary,
in consultation with the State Historic Preservation Officer de-

f:rmmes to be appropriate, consistent with the purposes of this
ct

. * . . * * *

(5) Any State historic preservation program in effect under prior
authority of law may be treated as an approved program for pur-
poses of this subsection until the earlier of—

(A) the date on which the Secretary approves a program sub-
mitted by the State under this subsection, or

(B) three years after the date of the enactment of the Na-
tional Historic Preservation Act Amendments of [1980.] 1992.

(6XA) Subject to subparagraph (B), the Secretary or the Council
may enter into contracts or cooperative agreements with a State His-
toric Preservation Officer to allow such Officer to carry out their
duties within the State in the following areas—

(i) to identify and fereserve historic properties;

(i) to determine the eligibility of properties for listing on the
National Register; : :

(iii) to expand the National Register;

(iv) to maintain historical and archaeological data bases;

(v) to certify eligibility for Federal preservation incentives;

. (vi) to comment on, approve, and enforce actions of Federal,
State, or local governments, private individuals, and corpora-
tions pursuant to this Act, the Internal Revenue Code of 1986,
and other Federal law; and '

(vii) to exercise such other authority as the Secretary or the
Council determines to be appropriate.

(B) The Secretary :&e the %’ounczl rm;ly(er)zterlmt; a contract or coop-
erative agreement under subparagraph (a) only if—

(i) the State Historic Preservation Officer has requested the
additional authority;

(it) the Secretary has approved the State historic preservation
program pursuant to section 101(b) (1) and (2);

(iii) the State Historic Preservation Officer agrees to carry out
‘the additional authority in a timely and efficient manner ac-

_ ceptable to the Secretary or the Council, as the case may be;

" (iv) the Secretary or the Council agree to provlde for a timely
review of decisions when requested; and

(v) the Secretary or the Council and the State Historic Preser-
vation Officer agree on the terms of additional financial assist-
ance to the State, if there is to be any, for the costs of carrying

" out. such authority.
(cxl) s '8 w
. P : e Ve . .." .

'(4) For the 1 purposes’ f thw ‘ection the term—
(A) “designation”'means the Ldenttﬁcatwn and reglstratwn of
properties for protection. that meet criteria” established by the

-
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State or the locality for significant historic and prehistoric re-
sources within the jurisdiction of a local government; and

(B) “protection” means a local review process under State or
local law for proposed demolition of, changes to, or other action
that may a, f:;t istoric properties designated pursuant to sub-
section (c).

(dXIXA) The Secretary shall establish a program to assist Indian
tribes and Native Hawaiian organizations in preserving their
unique cultural resources. The program shall have as its purpose
the preservation, retention, and enhancement of the historic proper-
ties and cultural traditions of Indian tribes and Native Hawaiians.
The Secretary shall foster communication and cooperation between
Indian tribes and Native Hawaiian organizations and State Histor-
ic Preservation Officers in the administration of the national histor-
ic preservation program to ensure that all types of historic properties
and all public interests in such properties are given due consider-
ation, and to encourage coordination among Indian tribes, Native
Hawaiian organizations, State Historic Preservation Officers, and
Federal agencies in historic preservation planning and in the identi-
fication, evaluation, protection, and interpretation of historic prop-
erties.

(B) The program under subparagraph (A) shall be developed in
such a manner as to ensure that tribal and Native Hawaiian values
are taken into account. The Secretary may waive or modify require-
ments of this section to conform to the cultural setting of tribal or
Native Hawaiian heritage preservation goals and of’ ectives. The
tribal and Native Hawaiian programs implemented by specific
tribes and Native Hawaiian organizations may vary in s;O/)e, as de-
termined by each tribes chief goverriinfs authority and Native Ha-
waiian organizations authorized officials. : '

(C) The Secretary shall consult with Indian tribes, Native Hawai-
ian organizations, other Federal agencies, State Historic Preserva-
tion Officers, and other interested parties and initiate the program
under subparagraph (A) by not later than October 1, 1993.

(2) A tribe or a Native Hawaiian organization may assume all or
any part of the functions of a State Historic Preservation Officer
under subsection (bX3), together with the concomitant responsibil-
ities under subsections (b) (2) and (3), with respect to tribal land, as
such responsibilities may be modified for. trigfl programs through
regulations issued by the Secretary if— v .

(A) the tribe’s chief governing authority or organization's
chief executive official so requests; ) )

) the tribe or organization designates a tribal preservation
o£ﬁcial to administer the tribal historic preservation program,
through appointment by the tribe’s chief governing authority or
the organization's chief executive official or as a tribal ordi-
nance may otherwise provide; :

(C) the tribal preservation official provides the Secretary with
a plan describing how the functions the tribal preservation offi-
cial proposes to assume will be carried out;

(D) the Secretary determines, afier consultation with the tribe
or organization, the appropriate State Historic Preservation Of-
ficer, the Council (if the tribe or organization proposes to
assume the functions of the State Historic Preservation Officer
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with respect to review of undertakings under section 106), and

other tribes or organizations, if any, whose tribal or aboriginal

lands may be af/gcted by conduct of the tribal preservation pro-
m—-

() that the tribal preservation program is sufficient to
carry out the functions specified in the plan prov under
subparagraph (C); and .

(ti) that the plan defines any remaining responsibilities
of the State Historic Preservation Officer; and

(E) based on satisfaction of the conditions stated in subpara-

iphs (A), (B), (C), and (D), the Secretary approves the plan.

(3) In consultation with interested Indian tribes, Native Hawaiian
organizations, and other Native American organizations and the
National Conference of State Historic Preservation Officers, the Sec-
retary shall establish and implement procedures for carrying out
section 103(a) with respect to tribal programs that assume responsi-
bilities under paragraph (9). '

(4) At the request of a tribe or Native Hawaiian organization
whose preservation program has been approved to assume responsi-
bilities pursuant to paragraph (3), the Secretary shall enter into con-
tracts or cooperative eements with such tribe or organization, all
% :‘izy' rt of the authorities described in subsection (bX6) on tribal

l m—

(A) the Secretary and the tribe or organization agree on addi-
tional financial assistance, if any, to the tribe or organization
for the costs of carrying out such authorities;

- (B) the Secretary ensures that the tribal historic preservation
program is sufficient to carry out the contract or cooperative
agreement and this Act; and

(C) the contract or cooperative agreement specifies any con-
tinuing responsibilities of the Secretary or of the appropriate
State Historic Preservation Officers and provides for appropri-
ate participation by— :

(i) the tribes’ or organizations’ traditional cultural au-
thorities;

(i) representatives of other tribes or organizations whose
traditional lands are under the jurisdiction of the tribe or
organization to which the Secretary’s preservation responsi-
bilities are delegated; and :

(iii) the interested public. .

(5) The Council may enter into an agreement with an Indian tribe
or a Native Hawaiian organization to permit undertakings on tribal
land to be reviewed under tribal historic preservation regulations in
place of review under regulations fmmulgated by the Council to
govern compliance with section 106, if the Council, after consulta-
tion with the tribe or organization and appropriate State Historic
Preservation Officers, determines that the. tribal historic preserva-
tion regulations will afford historic properties consideration equiva-
lent to those afforded by the Council's regulations.

“(6) At the request of an Indian tribe or a Native Hawaiian orga-
nization whose preservation program has been approved to assume
responsibilities pursuant to faragmph (2), and with the concurrence
oc:_the Council (after consultation with the affected State Historic

rvation Q?'zgr), the Bureau of Indian Affairs, the Indian



56

Health Service, and other Federal agencies may enter into contracts
or cooperative agreements to carry out such part of their preserva-
tion functions and responsibilities as the tribe or organization may
request on tribal land to the tribal preservation official, or, when a
tribe or organization so requests, to the appropriate State Historic
Preservation Officer, including any such agency’s responsibility to
consult with the Council and the State Historic Preservation Officer
pursuant to section 106.

“(7XA) Properties of traditional religious and cultural imﬁrtance
to an Indian tribe or Native Hawaiian organization may be deter-
mined to be eligible for inclusion on the National Register.

“B) In carrying out its responsibilities under section 106, a Feder-
al agency shall consult with any Indian tribe or Native Hawaiian
organization that attaches religious and cultural significance to
properties described in subparagraph (A).”.

(dX1) The Secretary shall administer a program of matching
grants—in-aid to the States for historic preservation projects, and
tate historic preservation programs, approved by the Secretary
and having as their purpose the identification of historic properties
and the preservation of properties included on the National Regis-

ter.

(e}(]}(A) The Secretary shall administer a program of matching
grants to the States for the purposes of carrying out this Act and
any other Act affecting historic resources.

(B) The Secretary shall consult with the Council regarding the
provisions % nts related to the carrying out of authorities under
subsection )&'7)“ ]

* * * * * * *

(4) The Secretary shall administer a program of direct grants to
Indian tribes and Native Hawaiian organizations for the purpose of
carrying out this Act as it pertains to Indian tribes and Native Ha-
wailan orfanizations. Matching fund negluimments may be waived
or Federal funds available to a tribe or Native Hawaiian organiza-
tion may be used as matching funds for the purposes of the tribes or
organizations conducting its responsibilities pursuant to this sec-
tion,

(5XA) As part of the fmgram of matching grant assistance to
States, the Secretary shall administer a program of direct grants to
the Federated States of Micronesia, the Republic of the Marshall Is-
lands, and the Republic of Palau (referred to as the Micronesian
States) in furtherance of the Compact of Free Association between
the United States and the Federated States of Micronesia and the
Marshall Islands, ¢}péproved by the Compact of Free Association Act
of 1985 (48 US.C. 1681 note), and the Compact of Free Association
between the United States and Palau, approved by the Joint Resolu-
tion entitled “Joint Resolution to approve the ‘Compact of Free As-
sociation’ between the United States and the Government of Palau,
and for other purposes’ (48 U.S.C. 1681 note). It shall be the goal o[
the program to ensure at the termination of the Compacts that eac
Micronesian State has established historic and cultural preserva-
tion programs that meet the unique cultural rieeds of those emerging
nations, thus-guaranteeing the continuation of the programs. The
Secretary may waive or modify the requirements of this section to
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mfonn to the cultural settmg,of those nations in order to achieve

t goal.

——(B)"The amounts to be made avallable to the Mwmnesmn States
shall be determined by the Secretary on the basis of needs as deter-
mined by the Secretary. Matching funds shall not be required.

e ; . . .« . . e

L[(©] (P No part of any. grant made under this section may be
E};x‘idAto compensate any person intervening any proceeding under

ct.

L[®) (@ In consultation with the Advisory Council on Historic
Preservation, the Secretary shall promulgate guidelines for Federal
agency responsibilities under section 110 of this title.

[(@] ) Within one year after the date of enactment of the Na-
tional Historic Preservation Act Amendments of 1980, the Secre-
tary shall establish, in consultation with the Secretaries of Agricul-
ture and Defense, the Smithsonian Institution, and the Administra-
tor of the General Service administration, professional standards
for tth‘i preservation of historic propertxes in Federal ownership or
contro

L®)] G) The Secretary shall develop and make available to Fed-
eral agencies, State and local governments, private organizations
and individuals, and other nations and international orgamzatlons
pursuant to the World Heritage Convention, training in, and infor-
mation concerning professional methods and techniques for the
preservation of historic properties and for the administration of the
historic preservation program at the Federal, State, and local level.
The Secretary shall also develop mechanisms to prov1de informa-
tion concerning historic preservatmn to. the general public includ-
ing students.

GX1) The Secretary shall, in consultation. with other appropriate
Federal, tribal, Native Hawaiian, and non-Federal organizations
develop and implement a comprehensive preservation education and
training pro

@) ucatwn and training program described in paragraph
(1) shall mclude—

(A) new standards and increased lpmservatwn training oppor-
tunities for Federal workers involved in preservation- related
functions;

(B) increased preservation training opportunities for other
Federal, State, tribal, and local government workers, students,
and individuals with an avocational interest in preservation;

(C) inclusion of provisions in federally-sponsored survey and
excavation work to afford an opportunity for the participation
of avocational archaeologists;

(D) special assistance to h:storu:ally black colleges and uni-
versities and to tribal colleges and colleges with a high enroll-
ment of Native Americans or Native Hawaiians to establish
Dpreservation degree programs;

(E) dissemination of information on preservation technologies;

(F) implementation of a coordinated national informational
and mefta program (such as public service announcements) on
Dpreservation topics;
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(G) distribution of model preservation curricula for elementa-
. ry and high schools and adult education programs;
. (H) preservation internship programs for United States and
. foreign students; )
+(@) provision of training -and . skill development in trades,
crafts, and disciplines related to historic preservation in exist-
ing Federal training and development programs; and .
. @@ rqu;zort or research, analysis, .curation, interpretation,
and display related to preservation.”.
* * * - * ] *

Sec. 102. (ax1)* * *

. L d ] L] . * *

[(3) for more. than.50 per centum of the aggregate cost of
carrying. out:projects and programs specified in section 101(d)
(1) and (2) in ‘any. one fiscal year, except that for the costs of
State “or local historic surveys or inventories -the Secretary
shall provide.70. per centum of the aggregate cost involved in
any one fiscal year.} .

(3) for more than 60 percent of the aggregate costs of carrying
out -projects. and programs sﬁcgd .in section 101(bX3) in any
one fiscal year, except that ¢ retary may provide addition-
al financial assistance for costs incurred by a State Historic
Pregervation Officer in carrying out activities pursuant to sec-
tion 101(bX6).

. L] L] s . *

*

(b) The Secretary may in his discretion waive the requirements
of subsection (a), paragraphs (2) and (5) of this section for any grant
under this subchapter to the National Trust for Historic Preserva-
tion in the United States[, in which case a grant to the National
Trust may include funds for the maintenance, repair, and adminis-
tration of the property in a manner satisfactory to the Secretary].

. . . ] * ] -

.(d) The Secretary shall make funding available to individual
States agld; tl;e National Trust for Historic Prese;vation as soon a?ls
practicable after execution of a grant agreement. For purposes of ad-
ministration, grants to ind{vifu?l States and the ﬁaml t
each shall be considered to be one nt and shall be administered
by the National Park Service as such.

Sec. 108. (a) The amounts appropriated and made available for
.grants to the States [for comprehensive statewide historic surveys
and plans under this Act) for purposes of this Act shall be appor-
tioned among the States by the Secretary on the basis of needs as
determined by him.

(b) [The amounts appropriated and made available for grants to
the States for projects and programs under this Act for each fiscal
year shall be apportioned among the States by the Secre in ac-
cordance with needs as disclosed in approved statewide historic
preservation plans.]

. » . . * LJ .

Skc. 110. (aX1) The heads of all Federal agencies shall assume re-
sponsibility for the preservation of historic properties which are
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owned or controlled by such agency. Prior to acquiring, construct-
ing, or leasing buildings for purposes of carrying out agency re-
sponsibilities, each Federal agency shall use, to the maximum
extent feasible, historic properties available to the agency. Each
agency shall undertake, consistent with the preservation of such
properties and the mission of the agency and the professional
standards established pursuant to section [101()J 10I(g), any pres-
ervation, as may be necessary to carry out this section.

[(2) With the advice of the Secretary and in cooperation with the
State historic preservation officer for the State involved, each Fed-
eral agency shall establish a program to locate, inventory, and
nominate to the Secretary all properties under the agency’s owner-
ship or control by the agency, that appear to %mhfy for inclusion
on the National Register in accordance with the regulations pro-
mulgated under section 101(aX2XA). Each Federal agency shall ex-
ercise caution to assure that any such property that mifht qualify
for inclusion is not inadvertently transferred, sold, demolished, sub-
stantially altered, or allowed to deteriorate signiﬁcantl);‘;a

(2) Each Federal agency shall establish (unless exem, pursuant
to section 214), in consultation with the Council and the Secretary
and in cooperation with affected State Historic Preservation Offi-
cers, tribal preservation programs, and certified local governments,
a preservation program for the identification, evaluation, and nomi-
nation to the National Register of Historic Places, and I{Jrotection of
historic properties. Each agency shall implement such a program
that ensures— -

(A) that historic properties under the jurisdiction or control
of the afency are identified, evaluated, and nominated to the
National Register; .

(B) that such properties under the jurisdiction or control of
the agency as are listed in or may be eligible for the National
Register— ) : .

(i) are managed and maintained in a way that reason-
ably preserves their historic, archaeological, architectural,
cultural, and other values; and .

(ii) are not inadvertently damaged, disposed of or allowed
to deteriorate; : - .

(C) that the preservation, management, and maintenance of
such properties not under the jurisdiction or control of the
agency, but subject to possible effect are given full consideration
in planning; o

»(7)) that the agency’s preservation-related activities are car-
ried out in cooperation with historic preservation planning ac-
tivities of other Federal, State, and local agencies, -Indian
tt;t;dbes, Native Hawaiian organizations, and the private sector;
Qa. -

10%E) that the agency's procedures for compliance with section

(i) are consistent with regulations issued by the Council
pursuant to section 211; o .
- (ii) provide for identification and evaluation of historic
properties for listing in:the: National Register and the de-
velopment and implementation of agreements, in consulta-
tion with State Historic"Preservation Officers, local govern-
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ments, Indian tribes, Native Hawaiian organizations, and
the interested public, regarding the means by which adverse
effects on such properties will be resolved; and

(iii) provide for the disposition of Native American cul-
tural items from Federal or tribal land in a manner con-
sistent with section 3(c) of the Native American Grave Pro-
tection and Repatriation Act (25 U.S.C. 3002(c).

* * * * * * *

“(c) The head of each Federal agency shall, unless exempted
under sectlon 214, designate a qualified official to be known as the
agency’s preservatmn officer’ who shall be responsible for coordi-
nating that agency’s. activities under this Act. Each Preservation
Officer may, in order to be considered qualified, satisfactorily com-
plete an appropriate training program established by the Secretary
under section [101(g)] 101(h).

] ] * ] - * *

(k) Each Federal agency shall ensure that the agency will not
grant a loan, loan guarantee, permit, license, or other assistance to
an applicant. who, with intent to avoid the requirements of section
106, has intentionally significantly adversely affected a historic
property-to which the grant would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless
the agency, after consultation with the Council, determines that cir-
cumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant.

(1) With respect to any undertafmg subject to section 106 which
adversely affects any property included in or eligible for inclusion in
the National Register and for which the Federal agency has not en-
tered into an agreement with the Council and the appropriate State
Historic Preservation Officer, the head of the Federal agency shall
approve the undertaking only if the head of the agency has deter-
mined that implementing the recommendations contained in the
. comments o W;; the Council pursuant to section 106 is not feasible and

prudent. ere a section 106 memorandum of agreement has been
executed with respect to an undertaking, such memorandum shall
govern the undertaking and all its parts.

(m) When the Council finds, after consultation with the Secretary,
State Historic Preservation Ofﬁcers affected Indian tribes, Native
Hawaiian - organizations, local governments, and the interested
public, that a Federal agency’s procedures for compliance with the
National Environmental Policy Act of 1969 (42 U. S C. 4321 et seq.)
provide adequately for conszderatlon of properties of cultural and
historical significance, includ

(1) the identification of 'ﬁ'ects on such properties; and
(2) the development and implementation of agreements with
affected parties and others regarding the means by which ad-
verse effects will be resolved,
the agency may comply with those procedures in place of regulations
promulgated by the Council in order to meet the requirements of sec-
tions 106, 110(aX2), 110(b), and 111 of this'Act, as applicable. The
-Council shall review the procedures of such .an agency from time to
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time to ensure that they continue to provide adequately for consider-
ation of properties of cultural and historical significance.

“Sec. 111. (a) Notwithstanding any other provision of law, any
Federal agency [may, after consultation with the Advisory Council
on Historic Preservation, lease] after consultation with the Coun-
cil, shall establish and implement adaptive use alternatives for his-
toric properties that are not needed for current or projected agency
purposes, and may lease an historic property owned by the agency
to any person or organization, or exchange any property owned by
the agency with comparable historic property, if the agency head
determines that the lease or exchange will adequately insure the
preservation of the historic property.

* L ] ] ] * ]

Sec. 112. (a) Each Federal agency that is responsible for the pro-
tection of archaeological resources or that conducts, causes to be con-
ducted, or permits archaeological surveys or excavations pursuant to
this Act or any other law shall ensure that—

(1XA) contractors supervising archaeological surveys and exca-
vations meet érofessional standards under regulations devel-
oped by the Secretary in consultation with the Council and
other affected agencies, taking into.account, and, when appro-
priate, utilizing the pertinent standards and certification sys-
tems of, intemationafe national, State, and local archaeological
organizations; ) . '

(B) agency personnel supervising archaeological surveys and
excavations meet qualification standards established by the
Office of Personnel Management, in consultation with the Sec-
retary, in accordance with standards for archaeologists under
the Archaeological Resources Protection Act of 1979 (16 U.S.C.
470aa et seq.);

(9) programs for the protection of archaeological resources
and for archaeological surveys and excavations are desi,
when appropriate, to involve and inform the interested public,
including volunteers, professional societies, avocational groups,
educational institutions, Indian tribes, and Native Hawaiian
organizations;

(8) archaeological surveys and excavations are designed, to
the extent feasible, to ress research topics of demonstrable
significance to the sciences and humanities; and

-(4) records and other data produced by archaeological surveys
and excavations are maintained in perpetuity in appropriate
data bases and disseminated to potential users.

(b) In order to promote the preservation of archaeological re-
sources on private land that are eligible for listing in the Na-
tional Register, the Secretary shal_ll.glin consultation. with the
Council, promulgate guidelines to ensure that Federal, State,
and tribal historic preservation programs subject to this Act in-

" clude plang to— - . :
- -~(1) provide information to the owners of private lands con-
taining archaeological resources that have a demonstrated or
likely research significance, with information: about the need
for. protection of those resources, and the available means of
protection; - 5
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(2) encourage owners to preserve archaeological resources in
place and offer the owners of those resources information on the
tax and grant assistance available for the donation of the re-
sources or of a preservation easement of the resources;

(8) encourage the protection of Native American cultural
items (within the meaning of section 2 (3) and (9) of the Native
American Grave Protection and Repatriation Act (25 U.S.C.
3001 (8) and (9)) and of ﬁroperties of religious or cultural impor-
tance to Indian tribes, Native Hawaiian organizations, or other
Native American groups; and

(4) encourage owners who are undertaking excavations to—

(A) conduct excavations and analyses that meet the
standards for federally-sponsored excavations established
pursuant to this Act;

(B) register artifacts found within the archaeological re-
source with an antiquities registration program,;

(C) donate or lend artifacts of great significance in cur-
rent or likely research to an appropriate research institu-
tion;

(D) allow access to artifacts for research purposes; and

(E) prior to excavating or disposing of a Native American
cultural item in which an Indian tribe or Native Hawaiian
organization may have an interest under section 8(aX2) (B)
or (C) of the Native American Grave Protection and Repa-
triation Act (25 U.S.C. 3002(a)X2) (B) and (C)), give notice to
and consult with such Indian tribe or Native Hawaiian or-

anization.

Skec. 113. (a) In order to facilitate the control of illegal interstate
and international traffic in antiquities, the Council, in consultation
and cooperation with the Secretary, shall study and report the suit-
ability and feasibility of alternatives for controlling illegal inter-
state and international traffic in antiquities.

(b) In conducting the study described in subsection (a) the Council
shall consult with other Federal agencies that conduct, cause to be
conducted, or permit archaeological surveys or excavations and with
State Historic Preservation Officers, archaeological organizations,
Indian tribes, Native Hawaiian organizations, and other Native
American organizations, international organizations and other in-
terested persons. .

(c) Not later than 18 months after the date of enactment of this
section, the Council shall submit to Congress a report detailinisits
ﬁndi(n and recommendations from the study described in subsec-
tion (a).

(d) There are authorized to be appropriated not more than
$500,000 for the study described in subsection (a), such sums to
remain available until expended.

» L * L * *® *

Sec. 201. (a) There is established as an independent agency of the
United States Government an Advisory Council on Historic Preser-
vation [(hereinafter referred to as the “Council”)] which shall be
composed of the following members: : e

. (1) a Chairman appointed by the President selected from the
general public;
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(2) the Secretary of the Interior;

(3) the Architect of the Capitol;

(4) the Secre of iculture and the heads of four other
agencies of the United States (other than the Department of
the Interior) the activities of which affect historic preservation,
apgxointed by the President;

5) One Governor appointed by the President;

(6) one mayor appointed by the President;

(7) the President of the National Conference of State Historic
Preservation Officers;

u (8) the Chairman of the National Trust for Historic Preserva-
ion; .

(9) four experts in the field of historic Freservation apﬁfsinted
by the President from the disciplines of architecture, history,
archeology, and other appropriate disciplines; al:and'lll

(10) three at-large members from the general public, appoint-
ed by the President[.]),; and

(11) one member of an Indian tribe or Native Hawaiian orga-
nization appointed by the President.

L] * ¥ L d L J L *

Skc. 211. The Council is authorized to promulgate such rules and
regulations as it deems necessary to govern the implementation of
section 470f of this title in its entirety

s s : * * L] * .

Skc. 301. As used in this Act, the term—

(1) “Agency” means agency as such term is defined in sec-
tion 551 of title 5, United States [Code, except that in the case
of any Federal program exempted under section 214, the
agency with respect to such program shall not be treated as an
agency with réspect to such program.} Code.

(2) “State” means any State of the United States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, Guam,
the Virgin Islands, American Samoa, the Commonwealth of
the Northern Mariana Islands, and [the Trust Territories of
the Pacific Island] the Republic of the Marshall Islands, the
Federated States of Micronesia, and the Republic of Palau.

L] ] L J * ] * L

(4) “Indian tribe” means the governing body of any Indian
tribe, band, nation, or other group which is recognized as an
Indian tribe by the Secretary of the Interior and for which the
United States holds land in trust or restricted status for that
entity or its members. Such term also includes any Native vil-
lage corporation, regional corporation, and Native Group estab-
lished pursuant to the Alaska Native Claims Settlement Act
(43 U.S.C. 1701 et seq.).] ' :

() “Indian tribe” or “tribe’ means an Indian tribe, band,
nation, or other organized group or community, including a
Native village, Regional Corporation or Village Corporation, as
those terms are defined in section 3 of the Alaska Native
Claims Settlement Act (4§ U.S.C. 1602), which is recognized as
eligible £or the specia'ifrogram and services provided by the
United States to the Indians because of their status as Indians.



64

() “Historic property” or “historic resource” means any pre-
historic or historic district, site, building, structure, or object
included in, or eligible for inclusion on the National [Register;
such term includes artifacts, records, and remains which are
related to such a district, site, building, structure, or object.]
Register, including artifacts, records, and material remains re-
lated to such a property or resource.

L] 4 . * Ld * * L]

10([):(7) “Undertaking” means any action as described in section

(7) “Undertaking” means a project, activity, or program
funded in whole or in part under the direct or indirect jurisdic-
tion of a Federal agency, including— . :

(A) those can'ie’?out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
n(g) those requiring a Federal permit, license, or approval;
a
(D) those subject to State or local reigulation administered
ursuant to a delegation or approval by a Federal agenicﬁy.

(8) “Preservation or “historic preservation” includes identifi-
cation, evaluation, recordation, documentation, curation, acqui-
sition, protection, management, rehabilitation, restoration, sta-
bilization, [maintenance and recomnstruction,] maintenance,
study, interpretation, reconstruction, and education and train-
ing regarding the foregoing activities, or any combination of
the foregoing activities. '

(9) “Cultural park” means a definable [urban area] area
which is distinguished by historic resources and land related to
such resources and which constitutes an interpretive, educa-
tional, and recreational resource for the public at large.

(10) “Historic conservation district” means an [urban area
of one or more neighborhoods and] aree which contains (A)
historic properties, (B) buildings having similar or related ar-
chitectural characteristics, (C) cultural cohesiveness, or (D) any
combination of the foregoing.

L] s . L » . -

(13) “Historic preservation review commission” means a
board, council, commission, or other similar collegial body
which is established by State or local legislation as provided in
section 101(cX1XB), and the members of which are appointed,
unless otherwise provided by State or local legislation, by the
chief elected official of the jurisdiction concerned from
among—

(A) professionals in the disciplines of architecture, histo-
ry, architectural history, planning, [archaelogy,] prehis-
toric and historic archaeology, folkfore and cultural an-
thropology, or related disciplines, to the extent such profes-
sionals are available in the community concerned, and

L ] . . L] L ] L ]
aj ‘(‘tribal land” means— :

A) all lands within the exterior boundaries of any
Indian reservation;
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(B) all dependent Indian communities; and

(C) any lands administered for the benefit of Native Ha-
waitans pursuant to the Hawaiian Homes Commission Act,
1920 (42 Stat. 108), and section 4 of the Act entitled “An
Act to provide for the admission of the State of Hawaii
into the Union’, approved March 17, 1959 (Public Law 86-
J; 73 Stat. 5). ‘

(15) “Traditional cultural authority” means an individual in
a Native American group, Native Hawaiian, or other social or
ethnic group who is recognized by members of the group as an
expert on the group’s traditional history and cultural practices.

(16) “Certified local government’ means a local government
whose local historic preservation program has been certified
pursuant to section 101(c).

(17) “Cultural resources” means the tangible and intangible
elements of traditional culture, including—

(A) historic resources;

(B) American folklife, as that term is defined in section
3() of the American Folklife Preservation Act (20 U.S.C.
2102(1); and

(C) Native American cultural values protected by the
American Indian Religious Freedom Act (42 U.S.C. 1996).

(18) “Council” means the Advisory Council on Historic Preser-
vation established by section 201.

(19) “Native Hawaiian’ means any individual who is a de-
scendant of the aboriginal people who, prior to 1778, occupied
and exercised sovereignty in the area tlﬁzt now constitutes the
State of Hawaii. _

’{2% ‘Native Hawaiian organization” means any organization
which—

. (A) serves and represents the interests of Native Hawai-
itans; :

(B) has as a primary and stated purpose the provision of
services to Native Hawaiians; and

(C) has expertise in Native Hawaiian Affairs, and in-
cludes the ffﬁce of Hawaiian Affairs of the State of
Hawaii and Hui Malama I Na Kupuna O Hawai'’i Nei, an
organization incorporated under tﬁe laws of the State of
Hawaii.

Sec. 302. Where appropriate, each Federal agency is authorized
to expend funds appropriated for its authorized programs for the
purposes of activities carried out pursuant to this Act, and, in con-
sultation with the Council, enter into an agreement with the Coun-
cil, a State Historic Preservation Officer, or a tribal preservation of-
ficial to carry out the functions of the Federal agency within a State
or within tribal land, and may make funds avai;‘cfgle to the Coun-
cil, State Historic Preservation Officer, or tribal preservation official
for that purpose, except to the extent appropriations legislation ex-
pressly provides otherwise.

* . * L] L] ‘. *
[Sec. 304. The head of any Federal agency, after consultation

with the Secretary, shall withhold from disclosure to the public, in-
formation relating to the location or character of historic resources
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whenever the head of the agency or the Secretary determines that
the disclosure of such information may create a substantial risk of
harm, theft, or destruction to such resources or to the area or place
where such resources are located.]} .
SEc. 304. (a) The head of a Federal agency or other public official

receiving grant assistance pursuant to this Act, after consultation
with the Secretary, shall withhold from disclosure to the public, in-
formation about the location, character, or ownership of a historic
resource if the Secretary and the agency determine that disclosure
may—

(1) cause a significant invasion of privacy;

(2) risk harm to the historic resource; or

(8) impede the use of a traditional religious site by practition-

ers.
(b) When the head of a Federal agency or other public official has
determined that information shogjd be withheld from the public
pursuant to subsection (a), the Secretary, in consultation with such
Federal agency head or official, shall determine who may have
access to the information for the purpose of carrying out this Act.

(c) When the information in question has been developed in the
course of an agency’s compliance with section 106 or 110(f), the Sec-
retary shall consult with the Council in reaching determinations
under subsections (a) and (b).

» . * * * * *
TITLE IV—NATIONAL CENTER FOR PRESERVATION
TECHNOLOGY

Skec. 401. The Congress finds and declares that the complexity of
technical problems encountered in preserving historic properties and
the lack of adequate dissemination of technical information to pre-
serve such properties require a national initiative to coordinate and
promote research, disseminate information, and provide training
about preservation technologies.

Sec. 402. For the purposes of this title, the term—

(1) “Board” means the National Preservation Technology
Board established pursuant to section 404; :

(2) ‘“Center” means the National Center for Preservation
Technology established pursuant to section 403; and

(3) “Secretary’ means the Secretary of the Interior.

SEc. 408. (a) There is hereby established within the Department of
the Interior a National Center for Preservation Technology. The
Center shall be located at Northwestern State University of Louisi-
ana in Natchitoches, Louisiana.

(b) The purposes of the Center shall be to—

(1) develop and disseminate preservation and conservation
technologies for the identification, evaluation, conservation,
and interpretation of prehistoric and historic resources;

(%) develop and facilitate training for Federal, State, and
local resource preservation professionals, cultural resource man-
agers, maintenance personnel, and others working in the preser-
vation field;

(3) take steps to apply preservation technology benefits from
ongoing research by other agencies and institutions;
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() coordinate and promote the transfer of preservation tech-
nology among Federal agencies, State and local governments,
universities, international organizations, and the private sector;

(5) serve as a liaison with related international organizations
including, but not limited to the International Council on

- Monuments and Sites, the International Center for the Study of
Preservation and Restoration of Cultural Property, and the
International Council on Museums; and

(6) conduct such other activities as may be necessary to fulfill
the purposes of this title.

(c) Such purposes shall be carried out through research, profes-
sional training, technical assistance, and programs for public
awareness, and through region‘al centers, laboratories, and service
facilities designated or established under section 405.

(d) The Center shall be headed by an Executive Director appointed
by the Secretary in consultation with the Board.

(e) The Secretary shall provide the Center with such personnel,
equipment, and facilities as may be needed by the Center to carry
out its activities.

Sgg(.l rﬁlé. (a) There is hereby established a Preservation Technolo-

244
(b) The Board shall—
a 7rovide leadership, policy advice, coordination, and profes-
sional oversight to the Center;
(2) advise on priorities and the allocation of funds among the
activities of the Center; and
(3) submit an annual report to the President and the Con-

gress.

(¢c) The Board shall be comprised of— :

(1) at least 6 members appointed by the Secretary who shall
reﬁresent appropriate Federal, State, and local agencies, and
other public, private, and international organizations; and

(2) at least 5 members apfointed by the Secretary on the basis
of outstanding professional qualifications or experience in the

isciplines included in the scope of the work of the Center.

Skec. 405. (a) The Secretary, in consultation with the Board, shall
select regional preservation technology centers from among appli-
cants with a demonstrated institutional commitment to the purposes
of the Center.

(b) Such centers, covering regional areas of the United States (as
specified by the Secretary, in consultation with the Board), shall de-
velop, coordinate, and implement preservation technology programs
consistent with the purposes of the Center.

(c) Eligible applicants may include Federal and non-Federal lab-
oratories, museums, universities, norgpurzﬁt or for-profit corpora-
tions, offices and Cooperative Park Study Units of the National
Park Service, State Historic Preservation Offices, and tribal preser-
vation offices. ‘

(d) The Secretary, in consultation with the Board, may establish
or desisnate analytical or technical research laboratories and serv-
ice facilities to further the purposes of the Center.

Skc. 406. The Center may accept—

(a) grants and donations from private individuals, groups, or-
ganizations, corporations, foundations, and other entities; and
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. (b) transfers of funds from other Federal agencies.

SEC. 407. Subject to appropriations, the Center may enter into con.
. tracts and cooperative agreements with Federal State, local, ang

tribal governments, Native Hawaiian organizations, educational in.
stitutions, and other public and private entities to carry out the
Center’s responsibilities under this Act.”.

(b) Nothing in this section shall affect existing related programs
and activities currently undertaken by the National Park Service gt
Williamsport, Pennsylvania " or Monocacy National Battlefield,
Maryland. '

(c) There are authorized to be appropriated for the establishment,
operation, and maintenance of the Center and any regional preser.
vation technology center, such sums as may be necessary.

O



